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From the editor

The summer holidays are just around the corner! é¥@w it does not seem that there is any kind of
relaxation on the TSU editorial board. This issusurely proof of that. Again the eagerness to
discuss ideas — and the diversity of them — igisfyl Just read through the three discussions
featured in this issue. To me this issue also stemngething else! The ability of the TSU to aim the
radar at hot topics within trade services! Mr Skehivlasum and Mr Rupnarayan Bose take a look
at two different challenges that spring from thd t# the UCP 600. Mr. Ganesh Babu Ponnayyan
aims at the TSU itself (in this context: SWIFTS desServices Utility) and evaluates the value of
the new BPO. Dr jur. William Banks Sutton introdsdke Rotterdam Rules to the readers. All of theges could well be
relevant for a discussion / presentation at theé meeting in the ICC Banking Commission meetindiede are hereby

recommended!!

Mr Ganesh Babu Ponnayyan and Dr jur. William BaBk#ton make their first appearance in this pukiiceind they are
warmly welcome! It is indeed appreciated that fmily’ is still growing!

In other words: | am proud to present to you the iesue of the newsletter — and with that | thaal for your continuous
support and wish you a great summer.

Kim Christensen
Editor in Chief

Trade Services Update
info@Icmonitor.com
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The URDG 758 in force

At the release of this issue of the newsletteretliea new set of ICC rules in force. The URDG Zahe into effect 1 July
2010 after what was a long revision process folbdg a long ‘implementation’ process that inclugdedhinars and training
as well as IT updates. Discussing / presentingro&ore they are in force is in many ways awkwarll can analyse the
text and the intentions but in many cases it iadilt to fully grasp what the exact practice vk that will come out of it!

In other words the URDG 758 text must now standélseof practice. We wish to follow the URDG 758lie months and
years to come. So we encourage the readers te letaw of any practical experiences with the URIES 7..
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The Advising Bank Dilemma

By Shahriar Masum

=

=¥ [ Shahriar Masum is a BSS Economics, MBA, CDCS. Starting his canee
°< | 2006, he is now responsible for the Export OpenabioCity Bank,

E | Bangladesh. Shahriar has attended training progfacosing on different

! | aspects of International Trade Payment and Shiphihggistic

* | Procedures.

A | http://www.lcmonitor.com/editor_shahriar

A Dbrief case to start with, ‘Bank Z received a resfufor transferring a credit. It was an MT700 geranother bank, which
then sent a printed copy to bank Z by mail. Bankas designated as the ‘advise-through bank.” Ufidiet 47A, the credit
says, ‘this LC is transferrable through the adgddank only.’

Bank Z considered their position as that of secamsing bank and decided to refuse to transfeilLteln their opinion,
the LC can only be transferred by the bank thagived the MT700.

After few days Bank Z receives an MT 999 from téguing bank stating:

Since we do not have authenticated SWIFT with yeel,sent the LC to xxxxx bank suggesting your bankhie

field of advise-through bank. As an advising baola are authorized to transfer.
Considering the 999 message, Bank A transferredreuit.
End of the case here.
Now whether Bank Z considered the MT 999 as an dment or not, | am not sure. But it appears thatisisuing bank
considered the ‘advise through bank’ as an advibark while the UCP says that an ‘advise- throuaihkbis the second
advising bank and therefore does not enjoy thesigbsted as an receiver of an MT 700 message.

So the question is: what is the status of an aethismigh bank?

Definition of Advising Bank

In my opinion, there could be two approaches tadddinition of an advising bank;

1. ltis the bank that has received the credit diyefttim the issuing bank, or
2. ltis the one that has ultimately advised the ¢redbeneficiary



-\ ~ .

<z URL: www.lcmonitor.com

'Ak" E-mail: info@Icmonitor.com TRADE SERVICES U PDATE
MONITOR Tel: +1 416 661 8520 Volume 12, Issue 3, May — June 2010

Literally an advising bank should be one that aglvithe credit to the beneficiary and this is apptérevhat UCP 600 article
2' says. But further consideration will show that th€P 600 drafters may have intended for the défimitn number 1

above.

The Main Role of an Advising Bank

As per UCP 600, the job of the advising bank igeggimple. To advise, which literally means ‘Inf@tion communicated.’
If conveying the message of the issuing bank wasstile purpose of an advising bank, a courier sergr yahoo mail
would have been the best and cheapest choice adviging bank. In fact another primary job of awiathg bank is to
authenticate the issuance of a credit or amendrifiig.view is supported in UCP 600 article? dimterestingly a bank could
still be an advising bank by skipping this impottiimction as mentioned in UCP 600 article 9 (fheffefore, from these

two related articles we can conclude that a banktrai least’ communicate the terms of the credlithe beneficiary to

become an advising bank.

Definition of Second Advising Bank
There is no straight definition of a second adgdiank in the UCP 600. There is however an ‘indirece which reads,
‘An advising bank may utilize the services of amsthank (‘second advising bank’) to advise the itrand any amendment

to the beneficiary.’

It's not clear from this definition whether the @slag bank will use the service of another bankhat request of issuing
bank or at its own discretion. However, if we |aatkthe evolution of the second advising bank, pgegps to be the advising
bank’s decision whether or not to use another Izasktvice. Therefore, under the definition of UG @rticle 2, the

second advising bank is not an ‘advising bank’altfh it performs the same job (i.e., authenticatind communication) as
that of the advising bank. Therefore we find adtgriteria of an advising bank, ‘its services aquested by the issuing

bank.” So here is a change in the conclusion detanlier:

Therefore, from these two most articles we can lemecthat a bank must ‘at least’ be asked by tlaimg bank to

communicate the issuance of the credit to the l@asf in order to become an advising bank.

SWIFT’s Advise-Through Bank

There is no definition of advise-through bank ia thCP 600. There is, however, one in the SWIFTsiuhdich says:

‘Identifies the bank, if different from the receiyéhrough which the documentary credit is to beisghl/ confirmed to the

beneficiary.’

! UCP 600 defines advising bank as ‘Advising bank means the bank that advises the credit at the request of the issuing bank.’ Interestingly this does not say
“advise the credit [to the beneficiary]” leaving a room for the second advising bank concept. However article 9a did say ‘advised to a beneficiary.

2 By advising the credit or amendment, the advising bank signifies that it has satisfied itself as to the apparent authenticity of the credit or amendment ...
-5-
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The important aspect of this definition is

1. this could be a the same bank as the advising bank,

2. this could be a different bank, and

3. this bank advises a credit.
There is another aspect that has not been addregketh concerns the issuing bank. All of the ab®vaccording to the
will of the issuing bank. If the issuing bank sugigethe name of a bank that is different from geiver of the MT 700, the
new bank will be characterized as ‘a bank, reqdelsiethe issuing bank, to communicate the issuafdke credit to the

beneficiary of the credit.’

Humm ... don’t you think this definition is sametaat of the advising bank? Of course it is and #nalysis suggests that

the ‘advise-through bank’ is actually the ‘advisimank.’ One credit, two advising banks!

Full of confusion, | looked for experts’ opiniong this issue and that caused me greater confubioinrequently asked

questions, Mr Gary Collyer suggested that an aetvissugh bank would be considered a second advisamg®

However, the definition of the advise-though barduld be the same as that of the advising bank e credit issued by
mail. In fact, if the SWIFT definition of field 57a changed to “second advising bank,’ that woulthfer conflict with UCP

600 article 2, which emphasizes on the ‘requesthefissuing bank.

The puzzle, however, can be solved if the ternifatrequest’ is further qualified as ‘at the dinejuest.” This would allow
only the receiver of the MT 700 to be an advisiagh In my opinion, this is what the drafters mayéintended and what

the definition of advising bank should be.

The ‘direct request’ conjecture would have solvé@ texisting problem with SWIFT’s ‘advise-though kanBut
unfortunately it does not and this is for a diffar@eason: ‘the confirming bank.” The definition fiéld 57a includes
‘confirming bank.’ As a result where SWIFT field 48ays ‘confirm’ and there is a field 57a, the baméntioned in 57a is
also authorized to confirm: thus, a second configrbank! | also need to mention that article 10duefly suggests that the

confirming bank is the advising bank.

Although the above analysis may be logically ttwey advising banks will indeed create BIG chaosl 8onk it's good to

read advising bank and advise-through bank simpllyracognize the advise-through bank as a secorisiragi bank.

® FAQ 9.1 'The advise-through bank would be the second advising bank as far as the UCP 600 is concerned. SWIFT should probably change the header to
field 57A to reflect the second advising bank and its role under UCP 600.”
* SWIFT 49 is defined as “This field contains confirmation instructions for the Receiver.”

-6 -
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IS BPO A THREAT TO LC OR A TREAT?

By Ganesh Babu Ponnayyan

Ganesh Babu Ponnayyan, Team Leader, Trade Sefverese,
Commercial Bank of Dubai (2007-tilldate)

Contact Details
TL-TSC, Commercial Bank of Dubai, P O Box 2668, BubU.A.E.
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MBA-Finance, University of Leicester, UK.
Bachelor of Legislative Law (LL.B.), University &foona, India
Bachelor of Commerce (B.Com.), University of Catidadia

Professional Qualifications
Certified Documentary Credit Specialist
Six Sigma methodology — Green Belt

TSU (SWIFTnet Trade Services Utility) is a powerfasponse to the trade services community’s quesarf innovative,
flexible, quick, and efficient trade solution tateato the technically advanced corporate segmenen if the TSU is in its
infancy, we can't overlook its potential in thedeaand supply chain arena that is evident in freiduct definition and rule
book. As per the SWIFT traffic watch, on the orandh there is a stagnant trade volume (category A) & spite of
continuous growth in international trade, whiletbe other hand, there is a sweeping increase imealyvolume (category
1 & 2). This provides a clear picture of the drasthift in trade transactions from traditional g&dols to the open account
option. The question here is as the TSU is bdgiaahed to support the rapidly growing open acddrade segment, will it
lead to a competition for traditional trade produlite the Letters of Credit or will it complemethiem? In other words, is
Bank Payment Obligation (BPO) - the core compowéfiSU — a threat to LCs or a support?

BPO is a brand new debt instrument in the tradéetand it might take considerable time to acqremmgnition, especially
in this turbulent financial climate. It is an imecable legally binding obligation of the obligoarik to the recipient bank
under the appropriate standard of law, enforceabbccordance with its terms. The behaviour ofROBfor the obligor

bank in terms of irrevocable commitment and acdognpolicy is most similar to that of an importtkst of credit for the

opening bank and is booked as a contingent ligl{itiff-balance sheet item). But BPO is differemnh the LC in terms of
its background and positioning in transaction sgesand this difference is its strength.

Irrevocable and legally binding commitment is tlweecobjective of both instruments. But this comnatmwill come in
force in different circumstances in each of theadd tools. LC issuance is exclusively based enbthyer’s request and
credibility; the sale contract between a seller bager is in no way a concern to the banks. Asy@pP 600 Article 7(b),
‘the issuing bank is irrevocably bound to honouméshe time it issues the credit.” In contrast,BR contingent on the
baseline agreement between the seller and buyaughrthe TSU data matching mechanism. A basetidedes the key
components of a sale contract such as seller/basfils, value, goods description, ports/placesdenaf transportation,
expiry/shipment date, unit price, quantity, docuteerquirements, etc. As per the TSU rule booBP® is validly entered
into and constitutes a valid, binding, and enfobbeabligation as from the time the TSU applicatiwitifies the involved
banks that the related baseline is establishedehylisg a BaseLineMatchReport with zero mismatchesb ia the state
established.” BPO is separate from and indeperafesmty underlying commercial transaction, notwtitingling reference to
that transaction in any TSU message.

Since an issuing bank’s LC commitment is conditiamathe complying presentation of the requiredwtoents, BPO is in a
better position in terms of sale proceeds disbuesgrand this turns out to be the key attractiothisf product. BPO is more

_7-
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definite as it is established on the basis of wrgcific and unambiguous data matching that atéerihe sale agreement
between seller and buyer. While an LC matchesl#ta (document checking) after establishing thensitment and ceases
payment upon a mismatch, BPO establishes the conamitonly after matching the data. Hence, the EBhlinates
chances of finding discrepancies that may arise fambiguous or purposefully manipulated clauselsGs to protect the
interest of the applicant. In other words, whhe Buyer and its banker (issuing bank) enjoy thgoofinity to delay or
cease the payment to the beneficiary through iifsggnt and futile discrepancies found in LC documnehecking, BPO
assures the payment upon submission of predefipedfi data setagainst the established baseline data. The buyer o
buyer’'s bank have no right to delay or cease tlyenpat under BPO. The TSU is highly specific abmatching data and
once it's matched or a baseline has been establliséimveen the parties through their banks and 8lg, Then it becomes
the responsibility of the parties to adhere with #greed data througlatasetpresentation. In short, the TSU eliminates the
ambiguity of discrepancy - a nightmare for LC bériafies. Hence, seller's market could demand & B#stead of an LC.

In the global trade finance segment, the tradeepatthe level of trust between the parties, amdpdrties’ outlook would
play a key role in the recognition and growth ofBP Basically, BPO and the TSU discourage physiegification of
documents as the latter won't cover the legaliizsnped, perforated, or manually signed, etc. \&utn dealing with
traditional and bureaucratic countries and thegulatory authorities such as customs, taxation, tie above stated terms
might be mandatory and there the LC would showtisngth. Since the goods are farther removed B&® compared to
the LC (as title of goods acts as major collatisamost of the LC issuing banks), BPO again wdldless attractive choice
for the buyer’'s bank. But the scenarios such adetbetween franchises and mother firms, prin@pdl agencies, or long
term strong business relationships may embrace &®ROto its swiftness and flexibility as other risk® covered by the
strong bond between the parties. Apart from thegmrtant attributes of BPO, another notable feaiarthe irrevocable
commitment from a bank (obligor bank) to anothenkoéecipient bank) while the LC commitment is frarbank to the
seller/bank. This fundamental difference influenite characteristic.

In short, the major obstacle for BPO may be th& FHdrust between parties, banks, and other rekesathorities but, with
the rapid growth of the information technology armmmunication sectors, which provide high transpeyein trade
transactions, we may expect global recognitiondnagtic expansion for the TSU and BPO in the nataré.

The objective of this analysis has been to reviesvworkings of the BPO and its possible impact lwn ttaditional trade
environment. The BPO is an indivisible compondnthe TSU and always related to a single TSU treisa. The TSU
alone (without BPO) is a separate subject with taolopotential and might be an interesting topic fade finance
professionals.
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THE CASE OF THE DRAFT WITHOUT STAMPS

QUESTION:

A documentary credit is issued in Venezuela in tavaf a Spanish beneficiary and confirmed by a &ban
bank.

The credit is available by acceptance, and the dra$t be drawn on a confirming bank.

The beneficiary presents documents and the reqdnadt and the confirming bank refuses the presents
stating the following discrepancy:

Draft on us, without stamps. Documents at yourabsp

Analysing this case, the Spanish Group of Expsrthvided.

Position 1. A draft duly stamped is only a fiscakgtion, and nothing in the UCP regulates thistpoin
The beneficiary and the confirming bank are ingame country, and both know the fiscal obligatidmus,if
the confirming bank were in another country, n@ipancy would be found.

Consequently, the beneficiary has fulfilled his coencial obligations, and must be paid.

Position 2. The discrepancy is based in articleo8firming bank undertaking. In 8.a., the UCP sate
‘Provided that the stipulated documents are presktat the confirming Bank and that they constiaute
COMPLYING PRESENTATION, the confirming bank must ..

As defined in article 2, a complying presentatiogams a presentation that is in accordance witketines and
conditions of the credit, the applicable provisiofishese rules, AND INTERNATIONAL STANDARD
BANKING PRACTICE.

The international standard practice is that théslraust be duly stamped.

Consequently, this presentation does not complly thi¢ standard practice and can not be considerad a
complying presentation.

If it is not complying, the confirming bank is fré®m the undertakings named in article 8.

Answer from Switzerland:

See TA703/rev: analysis 2. A draft is to be examhittethe extent required by the terms and conditimfrthe
credit, the UCP, and applicable local law.

It is not international standard practice for afthi@be stamped unless Switzerland is the exceptio

Daniel Devahive

From USA

There is no discrepancy! A local requirement thdtaft be ‘stamped’ does not translate into ‘imétional
standard banking practice.’ Either the LC or, iis ttase, the confirmation clause would have neiesdia
specific requirement for the draft to be stampedntthe question posed neither did, so the confirmest
honour. Internally, perhaps the confirmer shoultlita loan instead of a BA but they must honour.

Glenn Ransier
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From India

The observation, ‘The international standard pcaads that the drafts must be duly stamped’ iscootect. The
documents are in order. There is no discrepancy.prasentation complies.

Rupnarayan Bose

From Singapore
It is not international standard practice to hdwedraft stamped. ISBP is so clear on this pot ithsome

countries, an alteration on the draft is not alldwenless the LC specifically says so. If the dnafeds to be
stamped in the confirming bank's country, this nngsstated in its confirmation. The discrepanayasvalid.

Soh Chee Seng

From Spain
Thanks for your kind answers to my case of thetdvahout stamps.
Two important points to be clarified in this case:
1. The expression ‘without stamps’ does not refehtodignature. In this case it refers to fiscal gtmam

2. Please note that beneficiary and confirming baelk@eated in the same country, and consequently
both know very well the fiscal obligations abowraps in drafts.

Perhaps something changes now. Or not?

Xavier Fornt

From Singapore

Even if it is requirement under Swiss law, the dimhot discrepant unless the LC says so. Thosésof the
reasons | do not like the draft to be called fodenthe LC. Nevertheless, the issuing bank isl&lle to
honour.

Soh Chee Seng

From Czech Republic

The draft clearly does not need a stamp - rublaenst However the drawer in my view should be ideati
and therefore his name, the beneficiary’s nante,appear with his signature.

Pavel Andrle

From USA

| understood the stamps mentioned and | appreitiatave are discussing two parties in the sametopun
However, my thoughts stand. There is no LC or caomdtion requirement. There is no ‘internationahdfzd
banking practice’ for drafts to bear stamps provimeg local duties are paid. Therefore, there i¥)Q®
discrepancy.

Glenn Ransier

-10-
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From Sweden

The issue is challenging, no doubt. Thank you famyclarifying the information concerning the startigat
being it is imposed for fiscal reasons.

Still the key issue remains: Would a ‘chop’ or atlger of the enumerated modes of signing in ISBBe9
sufficient in a situation as described under areptance credit? Would we look upon it differenflit were an
independent bill of exchange presented to us &eadinting (with or without avalization by the draigebank)?

I guess that for many banks it would be sufficiemd in the latter case they would look upon itedightly. The
LC instrument as such implies an undertaking fromissuer to pay, the draft or bill of exchangedsthe
instrument whereupon all payment obligations fastking strictly into the ISBP 39 we would be ahte
accept a ‘chop’ in any document. There is no disiom between the documents in said paragraphoutithe
ISBP 37 prudently establishes that certain docuspdot example, drafts, by their nature requiréggaature.

As already stated by Sheilar, conventions of varkinds require signatures in bills of exchangenéva is
meticulous in this respect, the drawer's compamyenaust be written or stamped along with a manual
signature by the person authorized to sign theobiixchange.

I'm not sure if this issue is covered in ICC opimibA 691 as the latter concerns bills of ladingoices and
insurance policies.

However, in the ‘real world’ that is, during theagmwination of documents under letters of credibjik -
notwithstanding ISBP 39 - that we actually woulll &g an old-fashioned manual signature in bills of
exchange. This instrument is inspiring at leastalder generation of examiners with some fear woald
therefore require proper signing, no doubt. And'tiamget - there also is the concept of standamking
practice.

Here I'm not referring to the ICC book but to ttseial practice that has been followed by banksdesa

I could also visualize a situation where a dismpgeurs and the case is presented at the countletb&mvould
feel better with a bill of exchange, duly signed.

Marianne Wabnik

From South Korea

The draft was eliminated from letter of credit saations due to the stamp tax on drafts. Thug$ettecredit
in Europe in general do not contain requirementsfdraft.

In Spain, by law, stamps are required to be afficedrafts used in a letter of credit transactirafts without
stamps would not be a valid draft.

Unless the beneficiary had amended the letteregfitto eliminate the requirement for a draft, blemeficiary
is required to present a draft and, in Spain, &h\dkft is required to have stamps on it. Thushaut stamps,
the presented draft is not valid under law in Sp@ire presentation is not proper and the docunsent i
discrepant under the letter of credit that requareslid draft.

Chang-Soon Thomas Song

-11 -
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From China

It's really educational to read the comments as qiery. Thanks to Xavier Front for the important
clarification.

To revise my previous views that concerned anafisere (signature), | agree with Daniel Devahiveference
to TA703.

But the ICC's position that ‘a draft is to be exaed to the extent required by the terms and canrditof the
credit, the UCP, and the applicable local law’ stgiquite indecisive, as it never excludes the apple local
law. Considering domestic legislation, the validifya draft in regard to the requisites in forndéermined by
the law of the place of issue. So whether a drafiout the fiscal stamp is valid or not (from adég
perspective) should be determined by the localdathe beneficiary's domicile, in this case, Splahésv.
When the confirming bank and the beneficiary ardiwithe same country where the drafts, by lawukhbe
affixed with fiscal stamps, | share the same viewhomas. (The confirming bank might refuse thétslidue
to the legal issue.)

As for position 2, I'm still not convinced that &linternational standard practice is that the draftist be duly
stamped.’” Stamp duty is not an issue covered bY@B/ISBP. In terms of the international standzfrd
banking practice, | regard the documents as comglyi

Sheilar Shaffer

From Denmark
As clarified by Xavier Font it is a fiscal stamp i is missing.
Earlier we had similar requirement for fiscal stanip Denmark concerning time drafts.

When the beneficiary presented the documents aft] thre fiscal stamp was added by the Danish anthe
account of the party bearing the bank chargesgre#tpplicant or beneficiary.

| agree with position 1 - this is not regulatedWgP.

The beneficiary presented credit complying docusmend has therefore fulfilled his obligations.

As was the practice in Denmark earlier - the comifig bank could arrange to have the required fistzahp
added instead of refusing the presentation.

Jakob Ingerslev
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AVAILABILITY AND EXPIRY UNDER ARTICLE 6, UCP 600

Rupnarayan BoSe

Rupnarayan Bose is Director of the Institute of B&tudies (1)

http://www.lcmonitor.com/editor_rbose

Introduction

| am sure one can easily recall the following lifresn the popular musicdlhe Sound of Music:

‘How do you solve a problem like Maria?
How do you catch a cloud and pin it down?’

Replace ‘Maria’ with issues like negotiation, pr@yment, drafts, shipment date — you name it — andyay feel like | do
about some of the provisions in the UCP. This rigcan attempt to make sense out of a very ctintenissue, that of
availability and expiry under Article 6 of UCP 600.

Sub-articles 6(a) & 6(d)

Sub-article 6(a) states, ‘credit must state theklveith which it is available or whether it is axatle with any bank. A credit
available with a nominated bank is also availabté whe issuing bank.’

Sub-article 6(d)(i) reads as follows, ‘A credit rhgtate an expiry date for presentation. An exgaie stated for honour or
negotiation will be deemed to be an expiry datepfesentation.” Note that this sub-article callsdoly thedateof expiry,
not theplaceof expiry of a credit.

Sub-article 6(d)(ii) states, ‘The place of the bawith which the credit is available is the place fioesentatiofi.The place
for presentation under a credit available with bagk is that of any barfkA place for presentation other than that of the
issuing bank is in addition to the place of thaiiisg bank.” According to this sub-article, thiacewhere a credit is
available goes hand in hand with the geographazzition of thebankwith which a credit is available (the nominatedio
issuing bank). This sub-article appears axiomaticmore than explanatory in nature, a reiteratioa situation that should,
ordinarily, be a given.

Placeof expiry not required in LCs

From the foregoing analysis it is quite clear tha&t place where the nominated (or the issuing) lmtdcateds the place
where a credit is available. Nowhere does Articled the rest of the UCP for that matter — reqaiceedit tocseparately
stateaplacefor its expiry. This is because thiacefor presentation or availability is being effeeliy determined by sub-
article 6(d)(ii). Extending this line of argumenlitde further, since presentation to a nomingdthe issuing) bank cannot
but be made at its physical location, the effectitikzation of a credit must also be only at tlaene place. It follows that the

> Former managing director, Fina Bank Ltd., Nairdd#nya and TransAfrica Bank Ltd., Kampala, Ugantfabsite:
http://www.rnbose.nete-mail:rnbose@ gmail.com
® That should be self-evident! If a beneficiary siup at Timbuktu to present documents under atcagdilable with a bank in Hong

Kong, something has got to be wrong with the berefy, for sure.
" I'd thought that would be pretty obvious too, bayway....!
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useful life of a credit, to the extent of its wdtion, should also be deemed to have expirecasaime geographical
location Following article 12, the transaction is notati&d if the documents, upon negotiation, reachstheng bank after
the expiry date of the credit. The issuing banktrhoesour, if the presentation otherwise complietdle 7).

The Problem Areas

We are long used to seeing documentary creditsatelboth ‘date and [a] place of expiry”. If botie ghe same in a credit,
determining availability or the responsibilitiestbE nominated bank under the UCP poses no profleenproblems begin
when the places of availability and expiry areiiffiedent countries, e.g.:

1. The credit is available with (SWIFT MT 700, FieldA) the issuing bank in country A. The place of iexSWIFT

MT 700, Field 31D) is in the beneficiary’s countwz., country B.

2. The credit is available with a nominated bank ian@ficiary’s) country B; its place of expiry is (issuing bank’s)

country A.

3. Credit confirmed by a bank in country A. It is dahie with a(ny) bank at the beneficiary’s placgy,sountry B, or
the issuing bank’s country C.
(Such credits are not necessarily ‘badly drawnnl&ain Africa or Latin America often require credissued by
them to be confirmed by their international coraggent banks operating out of the United Kingdornited

States for these LCs to be accepted by benefisiarithird countries. The issuing bank simply fdsge also make
the credit available with the confirming bank.)

The First Example:

In this example, the credit is available in courfryit expires in country B (the beneficiary’s péaof business). The position
based on current dispensation, appears to belas/$ol
(a) ‘[Here] the beneficiary has the ability to presémd documents to a local bank up to the expiry.Hate[T]he
expiry is merely a date for presentation of docutsiewithin the country of the beneficiary. The do@nts may
reach the issuing bank after the expiry but pravitteey were presented in the country of the berefiavithin

the expiry date, and otherwise comply, they musiolo”

(b) The credit is not available in country B. No bankthe beneficiary’s country — including the ‘lodank’ (as it
appears from the foregoing) — is authorized to koo negotiate documents under the credit.

(c) Under such credits, the beneficiary’s only appaesitantage is that he has the option to presentndeats to a
‘local bank’ within the expiry of the credit or titast date of presentation — whichever is earlibutis denied the
benefits of negotiation or honour.

If the beneficiary requires a bank in his countryplace of business to honour or negotiate the miects, he must

get the credit amended to makavailablein country B.
(d) Since the credit is available (with the issuingljan country A, only the issuing bank is entitlied'act’ under the

credit.

8 Frequently asked questions on UCP 680ggested Answer to question no. 6.29, Gary Qollye

° Frequently asked questions on UCP 680ggested Answer to question no. 6.27, Gary Collye
-14 -
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The only advantage the issuing bank gets out df scedits is that it ensures receipt of documernits o the
credit’s date of expiry.

[If the credit is available (with any bank) countkybut expires at the counter of the issuing biankesame
country, any of the other banks in country A magote&te or honour, as long as the bank deliveredititcuments
to the issuing bank prior to the expiry of the ired the last date for presentation — whichevezadier. The
reasoning, thus, remains the same.]

Yet, doubts remain. No bank in country B is namrethe credit as a nominated bank — not even folirtiited purpose of
the LC's expiry the credit is not available in)BThe credit does not ‘expressly modify’ (artidlethe UCP. The ‘local
bank,” whichever or wherever it may be locatedanrdry B, if it handles the documents, would obgigibe acting
outsidethe UCP. If that were so, why would the submissibdocuments to a bank thatist a nominated banknder the
credit located in a country where the crediht available, be acceptable; beats me! To the bestyainderstanding, such
submissions shouldot be considered valid presentations under the UGPh@ protected by it.

The question is, even though
(&) the requirement by SWIFT of a place of expiry icredit is outside the scope of the UCP,

(b) the credit is incorrectly drawn and is unworkatiiepractice (it expires in a country where it is awailable for

negotiation), and
(c) the ‘local bank’ in country B isota nominated bank,

by continuing to accept a so-called presentatiorguntry B) as valid, are we not going beyondUuia® to sanctify an
obviously defective, badly drawn LC? A typical exalenof forcing a square peg in a round hole, buthat purpose?

The Second Example:
Interpretations:

(1) The credit is available with a bank or banks inrdoyB. The beneficiary may, therefore, presentutieents to the
nominated bank in country B for honour or negatiatiBut this is only part of the story!

(2)  Since the credit expires (with the issuing bankgaonntry A, ‘the nominated bank must determine Wwhethey are
in a position to offer honour or negotiation andngltaneously] ensure delivery of the documentshi® issuing

bank within the expiry date or any last date fargentation®

(3) Alternately, the beneficiary or (on his behalf) benk must ‘present’ the documents directly toitiseing bank no
later than the expiry date stated in the credivithin the specified number of days after shipm@mt21 calendar
days if no period is mentioned) — whichever isiearl

The issues are as follows:

(@ Through such credits, the issuing bank ensures thelydelivery of documents within the expiry dat&ted in the
credit. But it imposes avoidable constraints onlibeeficiary and the negotiating bank. It is impattto note that
such an obligation of a nominated bank is not esglyeor implicitly imposed by the UCP through de&12 or 15 —
especially sub-article 15(c).

10 |bid
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(b)  If the nominated bank (wherever it may be locategfjotiates or honours, the LC should normally statilzed at
that point itself. There should not be any requiatrthereafter for the documents to be rushededstuing bank to
meet the deadline for the presentation of docum@msexpiry date of the LC).

(c) Field 31D, working outside the UCP, appears torleating room for avoidable complications in docutaencredit

operations, including disputes, possible discrejgsnand rejection of documents.
When is the Confirming Bank a Nominated Bank (Third Example)?

The last of the examples brings us to an issuagtsiil a subject of debate. Sub-article 8(aq isomewhat misleading
manner begins with the words, ‘Provided that tiguated documents are presented to the confirfa@mdor to any other
nominated banknd that they constitute a complying presentatios confirming bank must ...’ (emphasis addeg). B
inserting the word ‘othet* precisely where it is placed in the sentencegettpression ‘nominated bank’ seems to include in
its ambit a confirming bank. (Just take the worithér’ out of this section, and see how the meanirye sentence
changes.)

Two separate articles in tiC Insightissue of October-December 2009 by Mr. Kenny Ward)Ms. Wangofei
respectively, and also the article titleeimbursing the Confirming Bank under SWIFT Field By Haluk Erdemdf add to
the debate. Commenting on the two preceding astieled especially on credits available with onbyigsuing bank, but
requested to be confirmed by the advising bankeia states, ‘When an issuing bank nominates a tsao&nfirm a
credit, the credit must be available with the conihg bank along with an expiry date to be validnat latter’s place or
country. Otherwise, what would be the role of aftoring bank if only the issuing bank would be atsehonour? ...’
Precisely the question that everybody is would lmvbave an answer to.

He concludes, ‘The statement quoted fromG@oenmentary on UCP 6Q0@ieans that a confirming bank may not be a
nominated bank vis-a-vis the beneficiary, and & been misinterpreted by the commentator at theofalsregarding the
relationship between the confirming bank and arratbeninated bank set out in article 8.’

I do not believe that, in practice, the ‘relatioipsine refers to would make any difference to arg/iobhe issue is nailed by
Commentary on UCP 60®hich while referring to article 12 (page 53) s&t'lt should be noted that, subject to the
structure of the documentary credit, a confirmiaghomay not be a nominated bank.” Gary Collyerdbserves that, ‘[a]
confirming bank need not be a nominated bank ... {Rerconfirming bank] to be a nominated bank, tieelic must so
specifically state’®

Clearly, if the confirming bank isot the ‘nominated bank vis-a-vis the beneficiaryg tieneficiary is not permitted to
present complying documents to the confirming bfamnlkegotiation or honour, nor be protected byW@P. The
beneficiary, therefore, can neither utilize the h@® benefit from the confirmation. Of what goodtjghen if, according to
Erdemol, the confirming bank is a nominated baiska-vis only the issuing bahk

A close reading of sub-article 8(a)(i)(a) and 8(g)¢ould show very clearly that for the confirmitgnk to negotiate or
honour, the credit must be ‘available ... with thefaoning bank.” The issuing bank must, therefopedfically nominate,
or extend the availability of the credit to inclydee confirming bank (ref. SWIFT MT700, Field 41 grticle 8 is to be
complied with.

The Problems with Availability: Suggested Solution

Where did the problems with availability start? &irthe majority of the credits issued worldwidethreugh SWIFT, the
origin of the problem may be with them, especitiigir definition of Fields 41A and 31D (MT700).

1 Shades oiMy Family and Other Animalsy Gerald Durrell, perhaps?
2pC Insight,Vol. 16, January-March 2010. Haluk Erdemol is anther of the ICC Banking Commission and ICC’s Tumkiational
Committee.
13 Source: Question no. 6.38requently asked questions on UCP 6G@ary Collyer.
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Regarding Field 41A, ‘Available with ... by ...SWIFT usage guidelin&sstate, ‘This field identifies the bank with which
the documentary credit is available (the placepfessentation) and an indication of how the creddgvailable ... * This is
absolutely in sync with sub-articles 6(a) and 6(b).

The same ‘guidelines’ interpret Field 31D, ‘Dateld@lace of Expiry’ of the MT 700, etc., as followEhis field specifies
the latest date for presentation under the docuamgntedit and the place where documents may lsepted ...’

My comments:
1. Field 31D introduces an altogether unique elemiemt,aplace of expiry — quite unwarranted, not envisaged under

article 6 of the UCP 600 (especially not under attizles 6(d)(i) or 6(d)(ii)).

2. It would not have mattered in the leasierea credit was set to expire as long as it statieenit expired (‘A credit

must state an expiry date for presentation’ — stibla 6.d.i), had not Field 31D queered the pitch.

3. The unfortunate (mis)interpretation by S.W.I.F. Guating ‘place of expiry’ of a credit with ‘the gl where
documents may be presented,’ flies directly infue of sub-article 6(d)(ii).

4. This has also cast needless obligations on themaied bank not envisaged in the UCP.
Oh, what a tangled web we weave ...!

The ICC may claim, ‘We didn’t start the fire .but | wonder if they can be totally absolved ofitlmesponsibility for this
mess. It seems inconceivable that the SWIFT deimstwere implemented without the blessings ofl@@, or that the ICC
was not aware of the problems caused by SWIFT Bigliin MT 700, etc. Yet, over the years, everybas been forced to
live with this thorny issue. The problems have bakwmwed to fester. Why no action was taken byl@@ to resolve the
situation, remains a mystery.

Because, the solution is simple enough. It requBr&g.1.F.T. to delete ‘and place’ under Field 31d&aving only thedate of
expiry.’

As things stand today

1. Ideally, the place of expiry and the place of alaility of a credit should be one and the same.tlhing else is not

good banking practice, nor supported by the UCSig banks may please take note.

2. Where the places of availability and expiry diffand until corrective action is taken, the benefigciand the

nominated bank should keep a watchful eye on thénténes.

3. By confirming a credit, a confirming bank does @ottomatically become a nominated bank. For a ctediie
available with the confirming bank the credit mastspecifically state. Otherwise the fees paich& donfirming
bank go up in smoke (or, down the drain, take yick!).

Now, if only we can work together to uncomplicate tUCP! If only the ICC would take note of thesegsing issues and
act SWIFT-ly! In the words of Eliza Doolittle, ‘Wédn't it be loverly!™®

kkkk

4 SWIFT UCP 600 Usage Guidelindsxceptional update to achieve alignment, Publisie 12 January 2007, S.W.I.F.T. SCRL

("SWIFT"), Belgium.

5 FromAll | Want Is a Room SomewheRopdger and Hammerstein, My Fair Lady.
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Is It Appropriate to Draw against a Guarantee?

Question:
We come across the case below, and would likertdlkihave your opinion on this one:

Company A sold their machines (for USD 60,000.00) lhailand under contract no.xxx. The payment tvas
be settled by an LC (for USD 60,000.00), whichidaped that 90 per cent was paid against shipping
documents, and 10 per cent against a certificatgiality. Also, company A was the beneficiary gfayment
guarantee under the same contract, which only redjai claim and statement, subject to URDG 458D
6,000.00.

The result: Company A was only paid for USD 54,000and failed to get the final payment of 10 pet¢ee.
USD 6,000.00) due to some defects in the secorsgptation of the LC (e.g., late presentation).

To offset some loss, is it appropriate for compArtp draw against the above guarantee? (Technjcaby
think this is workable.)

But we also note that the second presentation wthddrC also indicated some machinery defects shnwime
certificate of quality, and thus, is it proper  sb under this situation?

Answer from Belgium:

As both the LC and the guarantee are separatendegendent instruments, it is perfectly possibée the
beneficiary of the guarantee also claims undet.aotwithstanding the fact that he also did notehto pay
for the 10 per cent under the LC.

It even does not matter whether the reason fordjeetion of the 10 per cent under the LC is thmeséor not)
than the reason for the claim under the LG

Emile Rummens

Answer from Canada:
I would like to share my experience from a Hong dgh court.

We have two separate cases from one and the sant ohe dispute is regards on LC and the othsa)es
contract.

The LC deals with the documents presented andtisamcerned with the other terms in the sales echtrSo
a party may win in one trial and lose in the otldepending on the nature of the disputes themselves

Due to the independent principle of the LC, these disputes should be on trial in two separatetsouBut in
order to save time, the judge decides to put tleedases on trial in the same court room.

So if the trial for this query is in Hong Kong umdke same judge, then the guarantee, the LC,lendaes
contract will be on trial in the same court and ibgults may be different.

The beneficiary in the guarantee may not win is t@se due to the poor quality of the goods.

T. O. Lee
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Answer from Vietnam:

The LC and LG are two separate instruments, thexgfmyments under these instruments should be made
separately notwithstanding that they are issuethéyame bank.

The beneficiary can make a demand under the LG glireantor must honour the complying demand unless
there is a court order preventing the payment pentie settlement of the dispute over the qualfithe goods.

Nguyen Huu Duc

Answer from India:

| am in total agreement with Nguyen. The two agidctly separate transactions. They operate utifferent
rules. They must be treated and also processedaselyeon their individual merits. The rest does matter.

Rupnarayan Bose

Answer from Singapore:

Whether the seller wishes to claim under the BGeddp upon the purpose of his / her claim. If thedgcare in
defective condition and therefore the balance gbdiOcent was not paid by the buyer, morally, weethe
seller should claim under the BG is something dhéyseller knows. Of course, if there is a claine, guaranto
will honour unless there is an injunction or st@yment order given by the court.

Soh Chee Seng

Answer from USA:

Notwithstanding that these are two separate urkdeds, if the 10 per cent guarantee was meantvercan
eventual contract non-payment then the beneficiay have the right to draw against it. If the 10 qent
guarantee requires a statement that the benefitiayyhonestly make, then they are within theirtsgb draw
against the guarantee.

Any defects, purported/alleged or real are aspbeatsneed to be settled by the underlying contract.

Glenn Ransier

Answer from Spain:

I complete agree with the comments that the lefteredit and guarantee are two separate transaciissued
by the same bank, completely independent.

Xavier Fornt

Answer from South Korea:
Can the beneficiary of the bank guarantee claineuadyuarantee that has been issued in its favour?

[Answer]
Yes.

Chang-Soon Thomas Song
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Answer from Denmark
| agree with the comments that the bank guaramtdétee documentary credit are independent trarosesti
The beneficiary of the bank guarantee can makel#ien, if he decides to do so.

Jakob Ingerslev

Answer from Ukraine

There’s no doubt that the beneficiary can claim bwoith transactions are independent.
But the question is how to refuse payment undegtiaantee when the bank and the applicant arefsairéne
beneficiary has no moral right to claim due to ploer quality of the goods.

Based on the information given it's hard to off@msthing. All security should be in the conditiaighe
guarantee itself. Are there any accompanying dootsrtbat are required together with the claim dresure
shipment/quality, etc.? Why would the buyer agrethé issuance of such a guarantee if he issue@€dar
the full amount of shipment?

We try to clear up all such issues before issuaftiee LC and/or guarantee and advise our custotoergoid
additional risks. Certainly the bank (under allesthositive conditions) will issue any LC and gurde it
considers acceptable; in this case the applicast breiaware of and ready for any risks undertaken.

On the other hand, if there were no defects irgthals the applicant would have to waive the dismejes,
but he did not. Now it's a question of the applfsamorality, perhaps the beneficiary has all maral actual
rights to claim.

Lyudmila Yeremenko

Answer from Switzerland:

There is something | do not understand.
| agree that the beneficiary may (it does not nfeawill succeed) draw against the guarantee. T\parsge
instruments, no dispute.

But why would the buyer issue such a guarantee?sdijng the guarantee, the buyer tells the sikgrif the
10 per cent is not paid under the credit becauseghificate of quality is not presented or icdépant (quality|
not meeting the requirements of the credit?) oit, ssems to be the case here, it is presenteldt®ohe (the
seller) does not have to worry, he just has to naa&k@im under the guarantee. In other words theet@ent
will be paid anyway, whatever happens. | admit hdbsee the point. Have | missed something?

Daniel Devahive
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Answer from Canada:

If the goods really are defective, we may bundéettino cases, one on banker's guarantee and oradesn s
contract so that the two disputes will be on timabne and the same courtroom. In that case therlwill get
paid under the independent guarantee but he haseose the payment due to default in the salesairby
supplying defective goods.

The concern for the buyer is whether the court @agree to handle the disputes together. Sincé coasts
are very busy, some courts may be happy to acoeptarequest from the buyer. | encountered oreioas
Hong Kong where the trade fraud and LC disputegwendled together in one courtroom.

This is more effective than applying for a coujtiirction, which is very difficult to get, particulg in the
United States where the buyer has to prove todhe that he has sustained irreparable harm, a&higandard
than pure monitory losses.

T.O. Lee
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Volume Contracts under the Rotterdam Rules - A WayOut of the Economic Crisis in the
Shipping Industry?

The Effects of the Global Economic Crisis in the Spping Industry

By Dr. jur. William Banks Sutton

Dr. jur. William Banks Sutton, originally from Missouri, achieved a B.A.
in Anthropology and a J.D. of Law in Texas. He based a wealth of
corporate, business, and management experienagthdifferent positions
he held for over ten years in legal, IT, and managg areas in the United
States. In 2004, he came to Germany, where heracdguis Master and
Doctorate in Law, focusing in particular on intetfogaal trade and finance
law. Since 2008, he has run a company togetherhistlvife, Kim M
Sutton, offering services in international tradeswdtation, translation, and
book production.

See also:
William Banks Sutton: Uniform Customs and PracfmeDocumentary
Credits version 600 - Analysis and Commentary

http://www.verlagdrkovac.de/3-8300-5279-0.htm

An extreme drop in housing prices in the United&taa rapid increase of subprime and adjustatddgan and mortgage
defaults, the subsequent foreclosures on thoss,l@adl an increase in the amount of foreign funtbnglebt-financed
consumption, led to a rapid loss of liquidity innebbanks, sparking the greatest global econonmsiscfthe Crisis) to affect
the world since the 1928 U.S. Depression.

The Crisis began domestically in the United Statesind 2006 and hit world markets significanth2b07, as banks and
financial institutions either failed or were takever by government agencies or other predatorynaom stable financial
institutions. Estimations by the International Mtarg Fund (IMF) show losses from 2007 to 2010 bg.Ubanks of over 2.8
trillion U.S. dollars (USD) and by European banksoer USD 1.6 trillion: The multitude of losses and failures by banks
and financial institutions frightened world investoif not putting them into financial straits dieir own, leading to an
increase irde-leveraginga reduction in the amount of borrowing in ordestipport further investment by investors. This
de-leveraging led to a decrease in consumptiorl@ranomic levels throughout the world, as thesgrdomestic product
(GDPY per country generally decreased.

This decrease in consumption is having a drastécebn the world trade and shipping industry. Qherlast ten years, the
amount of world cargo transport has increased diaaflg, from roughly 158 million ‘twenty-foot equalent units’ (TEUJ
in 1998 to over 500 million TEUs in 208&s has the cargo capacity of all combined contaimigping, from 4 million
TEUs in 2000 to 12.5 million TEUs in 206Zonsiderable investments have been made to ircteasapacity of the
world’s ports and the number of container shiplandle this increase in world trade. Alibaba.comwpald traders’ forum
on the internet, reported that in the next fourgesix thousand tanker, container, and bulk castigs were to enter
service. However, at least half of these ships meiler be finished, as the financing backing tbeirstruction has dried up.
Of the USD 300 billion required to finance the donstion, only USD 100 million is availableAdditionally, the number of
transportation workers is being reduced as shippimgpanies make lay-offs to offset the decreagi@amcial support.
Furthermore, shipping companies are being requadalver their rates for transport of goods, stoagmain in business,
as shippers are moving towards less expensiveecsirwanting to trade higher prices for possibtiotions in liability or
contractual obligations, and/or extensions in thereys at slower speeds, in order to reduce hgtt Time charter rates
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for larg€ bulk carriers has dropped from USD 200,000 peridayugust 2008 to less than USD 10,000 in Novenaf¢he
same yeat’

In summary, due to the effects of the Crisis, easrand shippers are shipping less cargo at hagheall costs, resulting in
lower overall revenue, and thus are unable to stape cargo or reduce their overall costs. Withonteghod for shippers
and carriers to break out of this cycle, the Crglscontinue to negatively affect global shipping

Shipping Legislation Prior to Rotterdam Rules

Prior to the 19th century, laws imposed near-shiadility on carriers for loss or damage to car§e.steam engines made
their way into shipping, carriers were able to &ldarther and faster, thus reducing shipping tiared eliminating some of
the liability issues presented to them on the ggndue to navigation and weather. The industrgrgdig began creating
exculpatory clauses in their transport documenkschivmet with the broadest range of interpretakipijurisdictions
throughout the world. English courts allowed enéataility of nearly all of these indemnification ates (under the basic
assumption o€aveat emptgr entitling the carrier to assume virtually ndliiity, even for gross negligence. Conversely,
U.S. Amereil(fan courts were stricter, and refusedreeiment of such clauses that exonerated caroethdir own
negligence:

As a result of industrialization, the number oftg#pating trade countries increased, promptingrimational participants to
come up with a uniform set of rules on which tradstomers could agree, and on which the legal mgsté the

participating trade countries could rely or enfoldp until the beginning of the 20th century, tradentries relied on
domestic legislation to solve their trade and siniggonflicts, and international law organizatiatesreloped model rules
and boilerplate transport documents that tradeoousts, respectively, could agree on in contractserso as to reduce
confusion and increase revenues by lowering overaiktraneous costs (such as legal fees or ddfigsle end solution for
these rules was the Brussels Convention for théidation of Certain Rules of Law Relating to Bit§ Lading, otherwise
known as the Hague Rules, agreed upon in Octot®3, Ehd ratified into domestic law by many signéogintries in the
following years:® Notable domestic legislation following the Haguald® includes the United Kingdom's 1925 Carriage of
Goods by Sea Act, and the United States’ 1936 &gerof Goods by Sea Att.

However, changing international politics (namehg growing independence of colonial natiohahpd wildly variable
exchange rates between old and new nations inrtvéirgg world economy, which altered the carrieritation values, were
not calculable during the drafting of the Hagued3ulAlso, there were no regulations regarding ¢oetaation of goods to
ease transportability and conversion in the inéngasultimodal transportation of the 1950s, andehgere broad and
conflicting interpretations of the application aeforcement of the Hague Rules by national coliagemedy these issues,
the drafters of the Hague Rules incorporated eiglat amendments into the Hague Rules in Visby, Smeties creating
the 1968 Hague-Visby RuléS.

The most controversial change from the 1924 rules tlve change in unit liability limitation from obased on the gold
standard to one based on a weight/package siztiam in conjunction with a rate comprising a ninbf Special
Drawing Rights (SDRJ! The SDR is a unit of account used by the IMF arlokised on the weighted average of several
major currencies. Originally, the SDR was basetherlUSD, the German Mark, the French Franc, thankge Yen (JPY),
and the British Pound (GBP); with the advent of Hueopean Monetary Union, the Mark and Franc hawveesheen
replaced with the Euro (EUR). Currently, the dieisiof the SDR is 44% USD, 34% EUR, 11% JPY, and GBR® The
Hague-Visby Rules established the unit limitationdarrier liability to 666.67 SDR per package @8DR per kilogram of
gross weight, the value of which would be calculdiased on the SDR rate at the time of loss or dafa

Still, the international trade community voiced cems over the uniformity, implementation, and cage of the Hague-
Visby Rules, and thus endeavoured to create anséterf uniform rules that would address issuesnmtitcovered under
the Hague-Visby Rules. In 1968, just after the ptarece of the Visby amendments, the United Nati@usiference of
Trade and Development began working on a convemtioawrite the Hague Rules to reflect modern isare changes in
the world political and economic scene. The UN Cassian on International Trade Law (UNCITRAL) tookew this
project and created the UNCITRAL Working Group, @rhdrafted the convention that was ultimately appdoin 1978 in
Hamburg, thusly named the Hamburg Rufes.
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Some of the major changes in the Hamburg Rulestbedrague-Visby Rules were the elimination ofelkeeption of
carrier liability due to navigational fauftta reversal of the burden of proof on the caffiem increase on the
weight/package limitation from the Hague-Visby Rafiéthe increase of scope to include inbound and auttho
shipment€’and inclusion of special jurisdiction and arbitatirules favouring forum convenierfc&’he Hamburg Rules,
however, did not include rules covering door-to+demiltimodal transport (limiting coverage to poottort transpoff) or
rules concerning the handling of dangerous goodsriib-door transport today has become the primathod for the
transportation of goods from place to place — aephthat was even known back in 1971, when UNCITR#arted
drafting the Hamburg Rules. They also do not inocate any rules governing modern electronic datansanicatior?’’

With trade countries enforcing multiple versionsaatiquated and outdated sets of rules that déaketinto account
containerization, door-to-door transport methodsdennization and electronic data transfers, andebent economic crisis
all but locking companies out of the internatiomatle market without incurring heavy liability aodsts, the existing sets of
rules needed to be changed, dropped, modifiedhernweise revolutionized to account for the growamgl expanding world
trade climate.

What are the Rotterdam Rules?

To battle the lack of regulation concerning elesitalata transmissions, UNCITRAL began the Eledtr@ata Interchange
(EDI) project in 1996 and, as a part of this projeecided to develop a set of uniform, internationles that would
incorporate the changes in modern technologicahacs and innovations in business and shippirspecifically,
containerization, door-to-door transportation, atettronic commerc€.After twelve years of delegation, committee
meetings, and draft consultations and rewrites, UNRA\L began developing what would later become@oavention on
Contracts for the International Carriage of GoodsoWy or Partly by Sea, otherwise known as the &dam Rule€’ These
rules offer a uniform and practical solution to greblems incurred under the various existing amdated rules. Included
are such changes as an increase in limitation amménii875 SDR per package and 3 SDR per kilogfahe inclusion of
door-to-door transport coveratfeand an increase in the amount and type of lighfilit carriers, shippers, and third-party
maritime partie§® There are also new rules concerning electronitsprart records? delivery® rights of the party
controlling the good¥’ the transfer of rights to other partiésind a never-before included or even considerpdess
option to avoid application of certain parts of thdes with the introduction of the ‘volume contract’ asnethod for
international shipping®

The general purpose of the Rotterdam Rules isgotgr more equal bargaining power to shippers antkcs alike, by
forcing them to follow mostly mandatory liabilitgpligation, and rights schemes in their transpimtabusiness dealings.
The only exception to most of these mandates isghene contract, which allows a very specific foofrfreedom of
contract, while still protecting the interests dfparties involved.

What are Volume Contracts?
The Rotterdam Rules defines a volume contract as

‘a contract of carriage that provides for the cagm@of a specified quantity of goods in a serieshiments during an
agreed period of time. The specification of therdityamay include a minimum, a maximum, or a certange’*

The volume contract benefits small-to medium-sigeigppers and carriers, as it essentially allowsdoen of contract and
derogation from the Rotterdam Rules in providipgeater or lesser rights, obligations, and lialti¢is than those imposed by
the [Rules]** This may lower the overall costs for either ortbparties, thus boosting the economic situatiorifose
companies. Larger companies are less likely tdhesse short-term contracts, as they are more siggtén the long-term
investment and relationship that follows less-sglex@d and more-indefinite contracts.

Volume contracts do not cover single shipmentgrabits that are not regularly scheduled, or angfinile carrier
contract. For example, if a shipper wanted to reveast 1 million tons of pig iron transportecatooverseas buyer, and
wanted to have this iron shipped in several monitigjalments over the next year, a volume contaatd be made
between the shipper and carrier covering this saignEven a relatively small shipper could makelame contract for the
shipment of six containers over two voyadfeShe primary restriction that differentiates théuroe contract from the
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regular shipping contract under the Rotterdam Rigléseagreed period of timevithin which these volume contracts must
conclude.

In order to use a volume contract that containeghgions from the rest of the Rotterdam Rules ustnprominently state
that it derogates from the [Ruleé},it must be negotiated individually or must ‘promintly specify the sections of the
volume contract containing the derogatioffafie derogations cannot be incorporated by referémem another document
or included in an adhesion contract not subjecigotiatior!,’ and the shipper must be give the opportunity aite of
such opportunity to conclude a contract under thies®without derogatiorf§

Certain mandatory liabilities, obligations and tgjhannot be derogated in a volume contract. Gammeist still make and
keep their ships seaworthy, and properly crew,gaand supply the ship prior to and during therentoyage” Shippers
must provide carriers with any information abow firoper handling and carriage of the goods, iretuchaking

precautions therefore, and allow carriers to comtit the laws of any public organization involviecthe transport of the
goods?® Shippers must also label or mark dangerous gaobe shipped and notify the carrier as to the dangenature or
character of these goods in a timely fashion pratelivery of these good$ Finally, carriers and shippers cannot derogate
any liabilities for acts or omissions with intentdause loss or damage, or for recklessness ths¢séoss or damage.

Volume Contracts Are a Possible Solution to the Csiis

There are three likely contract situations arising contract of carriage where volume contractsazur: a larger carrier
contracts with a smaller shipper, a larger shigpetracts with a smaller carrier, and both camied shipper have equal
bargaining power. As larger carriers and shippstslly have no real problem with bargaining powecantract
negotiations, the situation between large carmelrlarge shipper is relatively moot. Problems anben the two sides are
unequal in bargaining power, or when both partresseonomically limited in their abilities to negiie overseas trade due
to greater liabilities resulting in higher insuramremiums; or lower trade revenue resulting from low oversssies offset
by high transport costs. Article 80 of the Rulesybver, allows that shippers have the unqualifigdtito demand contracts
following the Rotterdam Rules with no derogatiofisis implies that volume contracts can only be maiiéngly with full
notice by both involved parties.

The Rotterdam Rules specifically bring both partregardless of size or clout, to a more equaldangg level by requiring
certain liabilities, obligations, and rights to iggheld in these transport contracts. In most pres/icansport contracts, the
carrier enjoyed a more powerful bargaining powanth shipper of a certain volume of goods, ashippsr could not
provide his buyers with goods without a carrieid #me carrier can contract with multiple shippetsvare willing to pay his
rates and accept his liability or obligation exans.

A larger carrier is most likely to be required tdléw the whole of the Rotterdam Rules, as the Bnahipper will be loathe
to derogate the carrier’s liabilities and obligasdor lower transport costs. By derogating cafadilities, the shipper has
to procure more insurance to cover these risks;hwlates to more costs. Still, article 80 gives shipper the best
bargaining chip available: the ability to walk awayd find a different carrier more willing to reasbly negotiate, or
demand no derogations.

It is unlikely that a larger shipper will derogde liabilities or obligations of the smaller carrto his detriment. More
likely, the larger shipper will demand no derogatipso as to protect his shipment to the most albbevby law. If the larger
shipper wants to lower his overall transport cdséswill be more willing to derogate carrier liatids and obligations.

In both of the above scenarios, it seems as ifdtger companies are in the better position. Trankily, smaller companies
had more to lose in the world trade market, as Haglyto invest what little assets they had in @ngfimarket favouring
established powers, while the larger companieghadinancial backing to make heavy-handed negdotiatin favour of
their interests. However, with a significant ladkinancial support and investment power as a tesfithe Crisis, the larger
companies are risking more than they did befotbénwveak market, whereas the smaller companiésiatie to risk what
little assets they have in a now weak market, whtegdowest price rules the day.

When both involved parties have economic limitagiathe volume contract offers an economically \@abkthod for
escaping the laundry-list of liability and obligatirequirements under the Rotterdam Rules. Botliegazan reduce
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transport costs by agreeing to reduce the numblatolfities and obligations that they will hold @gst the opposite party,
S0 as to reduce costs when possible. Insurancayprsmmay still increase, as the amount of riskeases, but the parties
may be more willing to accept those risks if it me#hat the parties will be able to keep more digexket expenses in
their pockets. With increases in revenues as dtrelslower costs, shippers and carriers will béeab increase profits in the
long run and bolster their local economies. Themsagly minor immediate effect will create a strengpcal economy that
will boost the overall economy of the area andease investors’ and consumers’ willingness to inaad consume.

Conclusion

Volume contracts provide a means for small-to medsized companies to save costs and thus increasaues and
overall turnover, while still benefitting from most the protections of the Rotterdam Rules. If $mainpanies are assisted
with this type of legislation (by enabling themrealuce their costs and/or liabilities through caaty, the small company
can then boost the micro-economy for their induatrgt flourish. With the improvement of micro-econesthroughout the
country, the country’s overall economy will improwehich could assist in the restabilization of arld economic
situation.

The United Nations adopted the Rotterdam Rulesetebber 11, 2008. The following year, on SepterdaBeP009,
sixteen countries (including the United StatesnEea Greece, Denmark, Switzerland, and the Netids|anaking up over
25 per cent of the world’s trade volume) signedRlo¢terdam Rules. The final signature satisfyirgRules’ ratification
requirement was signed on October 23, 2009, medhaighe Rules will become international law undét jurisdiction on
October 23, 2010. The signing of the Rules implesnations’ intent to ratify the Rules into thewn sovereign law. Thus,
for example in the United States, the Rotterdame®ulill replace the 1936 Carriage of Goods by Setafek all
transportation contracts involving at least onelegaduring the journey.

It is important for future trade that there be #anm set of rules for the negotiation of door-toed multimodal and
unimodal transport contracts involving a sea-ldge Various and differing regimes that exist to tegusea trade are
confusing and conflicting; an agreement that whodlgulates sea transport and unifies the world uade law is necessary
for fairness and prosperity in a global communitys also necessary for smaller companies to betalcompete on a
relatively equal playing field with larger compasién order to facilitate global market growth. 8lowing the volume
contract to alter the rules for short-term transpontracts, the world economy can be renewed $o lasng the Crisis to a
long-awaited end.
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UCP 600 — Article by Atrticle (article 19)

Following the tradition of the newslett€rade Services Updatee provide article-by-article comments on the UgDP.
The next one up for discussion is article 19.

Article 19: Transport Document Covering at Leasiolifferent Modes of Transport

This article covers the document usually known aftimodal transport document. The article is anaipdf UCP 500
article 26. Perhaps the biggest change is thenibw mentioned as the first of the transport deents in the UCP 600. The
intention is to underline that this is the documainihe future. One may of course argue about thsgems clear, however,
that it is not the preferred document in documentaedit transactions.

Compared with the UCP 500 equivalent there areréalchanges. A rough walk through the articlesifodlows:

1. The article applies when the documentary crediiireg a document covering at least two modes ofpart. For
this — as is the case with the other transport mhecits — the ‘however named’ principle applies; nragthat the
issue determining compliance of the documents ptedes not the title but rather that the conterfthe
documents.

Further the multimodal characteristic is qualiftlgdISBP 681 paragraph 68 which reads:

If a credit requires presentation of a transporcdment covering transportation utilizing at leasbtmodes of
transport (multimodal or combined transport documyeand if the transport document clearly showd thaovers a
shipment from the place of taking in charge or paitport or place of loading to the place of firggstination
mentioned in the credit, UCP 600 article 19 is apgble. In such circumstances, the transport documauist not
indicate that shipment or dispatch has been eftelsyeonly one mode of transport, but it may bensitegarding the
modes of transport utilized.

2. There are specific rules as to who must sign thresport document. What is important is that:
- the document indicates the name of the carrier,
- that it is signed by a named carrier, masteagant, and
- if signed by an agent it must be on behalf ofrtfeester or carrier and it must state that it isastjon behalf of the
carrier or master.

3. The document must indicate that the goods have thepatched, taken in charge, or shipped on bdatieaplace
stated in the credit.
It should be noted that where the first leg oftila@sport as required by the credit is a sea legdocument must
indicate that it is onboard a named vessel.

4. The full set of originals issued must be presented.

5. It must not indicate that it is to be issued sulbje@ charter party. This means for example thauList NOT
indicate the following:
‘Issued pursuant to charter party dated July 1 2010
‘Freight payable as per charter party’
‘To be titled “Charter Party Bill of Lading’

6. Logically transhipment is always allowed (evenriblpibited by the credit) but the entire carriagestrhe covered
by the same transport document.
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Questions regarding insurance documents

QUESTION:

Question 1

LC required Insurance Certificate in full set.
Insurance Certificate presented in two folds ingigddl ORIGINAL and 01 COPY (both manually signed)

contains on its face the statement ‘Covering akgi... in full set insurance issued in DUPLICATE.’

Some say that DUPLICATE in this case means twormalgcopies. So, it is a discrepancy based on I5&R.
29, which says ‘The number of originals to be pnésg must be at least the number required by tditcthe
UCP 600, or, where the document itself states hamynoriginals have been issued, the number statetie
document.’

Others say ‘No.” They argue that DUPLICATE means twopies, so the document presented in one original
and one copy is acceptable.

Please elaborate on the issue.
Question 2
‘LC required Insurance Certificate showing clainyglale at Haiphong, Vietham.’

The document presented contains on its face thenséat, ‘Claim payable at Haiphong, Vietnam’ asur&q:l
by the LC. However, the document also has appirged box ‘Claim, if any, payable at/in: ;
the blank is filled with ‘ABC Co, Ltd 123 Le L@&t., Ho Chi Minh City, Vietnam.’

With regard to the ‘claim payable statement,’ caaise the discrepancy ‘data conflict?’

From Switzerland
Question 1

See 470/TA.725 not published (to be discussed ijinBebut actually not discussed due to Eyjafjailajll):
Analysis B

Question 2
Yes, it is discrepant.

Daniel Devahive
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From USA

Great question

| asked a former colleague who lead an Export ERation Team and he suggested this:

Insurance in Duplicate: ‘Duplicate’ for most docurtemeans original and copy, but for an insurance
document, the duplicate is actually consideredmiciie original, so we would expect an originat @an
duplicate original, which are both signed. Thelohape is there in case something happens to igeat.
Any comments?

Confirm.

Danielle Austin

From Canada

My short responses to the two queries are:

Q1 The word duplicate has many meanings

The word duplicate has different meanings in défgdanguages. In French it may mean a seconuahaljdput
in English it may mean a copy. So for an LC froffranch bank, such as BNP, and an LC from an HEnglis
bank, such as Barclays, the answer may be different

The best thing is to define unclear words suchupdichte in the LC to avoid disputes.

Q2

In insurance practice, in a policy, the handwritierds override the words in stamp, which overrideds
printed in margin that override preprinted wordsha body of the policy.

So there is no conflict or inconsistency for aestagnt written by a typewriter or a stamp or by hand
(unfortunately the enquirer has not specified théarly in his query) that is different from theeprinted
wordings in the body of the policy.

There should be no discrepancy.

T. O. Lee
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From India

Question 1

| agree with T.O. Lee that ‘the word duplicate Hégerent meanings in different languages.’ | might that
the interpretation of ‘in duplicate’ is also depentlon (specific) industry practice. Having saidtflsince the
certificate was issueid duplicate(the question states, ‘contains on its face theestent “Covering all risks ...
in full set insurance issued in DUPLICATE"3l the copies that were originally issued (originadl @econd
copy, both manually signed) were submitted, andtieeentation satisfies the ISBP, | must say that,
irrespective of what ‘in duplicate’ may mean, thereo discrepancy at all.

Question 2

‘LC required Insurance Certificate showing clainyalale at Haiphong, Vietnam.’

Whereas, ‘the blank is filled with “ABC Co, Ltd22 Le Loi St., Ho Chi Minh City, Vietnam.’ Haiphorig
NOT in Ho Chi Minh City, nor is it the other wayuod!

| agree with Nguyen that a discrepancy on the gitafridata conflict’ can definitely be raised.
Best Rgds.

Rupnarayan Bose

From Spain
Please find enclosed my opinions:
QUESTION 1. NO. In addition, ISBP cannot be usedlam discrepancies.

QUESTION 2. NO. The credit asks for claims payattlelaiphong, and the document presented states this
condition.

Xavier Fornt

From Singapore

The insurance document is acceptable. If issuimds bequires two originals, it should indicate is itC that a
full set of two original insurance documents isuiegd. If it indicates insurance documents in dugik, the
beneficiary may present either one original and @y or two originals.

As for the claim payable in Haiphong, it is alscemtable.

Soh Chee Seng
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From USA
In response to question 1, | note that:

From ICC Opinion R225 - 1995/96:

‘Insurance certificate in 2 originals. If the credalls for 2 originals of the certificate, thenthhanust be
presented. One may be labelled ‘original’ and tieeio‘duplicate’ (not copy). When more than ongyiordl is
issued, one must be classified as the ‘originalthadther as the ‘duplicate’ of the original. Timtboth
originals constitute the full set issued, and stidnd accepted as such.’

From ISBP 29: '29. The number of originals to begented must be at least the number required byrekld,
the UCP 600, or, where the document itself stab@smany originals have been issued, the numbesdstat
the document.’

Question 2:

In addition to T O Lee's comment, | would say thsreo conflict because claims can be payable aétian
one location. ABC Co. may have multiple locatibmseceive and pay the claims and the requireérsiatt
from the LC is included.

Best Regards,

Glenn Ransier

From Canada
Dear Glenn,
Thanks for your valuable input.

Documents checkers in banks have to step out ofwloek stations and play golf or mahjong with thaders
to get themselves familiarized with current tradacfices. Otherwise they cannot perform theinje.

Insurers like carriers, usually have their termd eonditions of services, preprinted. If the irglineeds
special coverage or the insurer wishes to exclodeesisks, a rider or endorsement will be attadbetie
policy. Most often the insurer will not check eaid every term in the policy to see if there ig an
inconsistency or conflict with the addition of thder. Competition is keen and an insurer canffotésuch a
meticulous procedure. That is life. We have t®fi. So the court would consider this insurgmreetice and
adjudicate that in case of conflicts or inconsisyethe handwritten words in a policy will overrittee riders or
endorsements, which will override typewritten wondkich will override words written in margin, wiiaevill
override words preprinted in body of the policy.

To save time in checking for inconsistencies, wtiah be very tedious, and to avoid future disputespme
contracts, we see terms such as: ‘This term shatkiole any other conflicting terms, if any, ingltontract or
other contracts.’

This is also common sense. Document checking ¢doeas robotic as regarded by Bernard Wheble and
Reinhardt Langerich.

That is also why we cannot enforce the so calledt'lpractices’ promoted by scholars living in ivtoyers,
who don’t need to consider the costs. Consultametdike tight rope walkers, they have to find advale
between theory and practice.

T.O. Lee
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From India
Dear Glenn,

| have absolutely no problem with the statemertt thkaims can be payable at more than one locat@rthat
‘ABC Co. may have multiple locations to receive g&y the claims.” Sure, why not? This is, as onghinsay,
the reality, the real world, the facts of life,tbe world outside of the ‘ivory tower.’

But one cannot ignore the fact that, in credit apens, one also must contend with issues of canpé with
LC terms, compliance with the stipulations of théRJ data conflict, data inconsistency, complying
presentations, discrepancies, and the like. A dectiexaminer must do his job, too.

The cited case, the LC clearly requires ‘InsuraDesificate showing claim payableldtiphong, Vietham.’
Pending a final call on which overrides which (vihandwritten words in a policy will override the
endorsement, which will override typewritten wordich will override words written in margin, whiatll
override words preprinted in body of the policghe document presented shows ttiaims are payable at twg
places one of them NOT being Haiphong.

If the applicant and the issuing bank wanted cldiorise paid at more than one place, for examplieonly at
Haiphong, but also in Ho Chi Minh City, anywherein Vietnam, for that matter,” then why not? Inttlase,
the credit ought to have so stated! (The mere doniss the name Haiphong from the LC would haversdr
the purpose.) But, was that the original intenpoimpose? Are we to go by speculation, or only kailable
facts? Facts (the terms in the LC ) clearly indiaatherwise.

Rupnarayan Bose

From South Korea
Question 1

This is not a discrepancy.
Question 2

This is not a discrepancy.

Chang-Soon Thomas Song

From Switzerland

Another typical issue where everybody is right andody is wrong.

This issue goes far beyond the specific case.

A French authority in documentary credit matterseowrote that ‘le banquier est écartelé entre swoid de
mandataire et son role d'auxiliaire du commeroceritdtional,’ i.e., (approximately) ‘quartered? bedw

his duty as agent and his duty as an auxiliaryt&rnational trade.’

We all know circumstances where we are reluctarit® a discrepancy because our experience tettsati
the discrepancy is purely formal and will have mpact on the commercial transaction. Still ...

The issue is how should a document examiner codsi@hecking in 2010, i.e., through strict compdia or
substantial compliance?
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Should the examiner go beyond the UCP, ISBP, OpfiDecisions, Statements, Recommendations, Queﬂies
Docdexes, Papers, and also take into account @ogifey them extensively ‘out of the work stations’)
insurance practices, transport practices, inspegtiactices, origin rules, political or legal agjgesuch as
sanction clauses, and so on? Why not, but to extant and where are the limits?

Will the banking commission issue (another) statentelling us to do so and how?

Will the examiner in the near future be allowedhémdle a documentary credit according to what loevisrof
the real world and not only according to the mategrovided by the banking commission? Will thefetiénce
between a good examiner and a top examiner bextaeteof their knowledge of the ‘real world’ andcethuse
of common sense? (I don’t have much faith in rgyam common sense for, if people used common seake
the world would be a different and better place)

Will all these considerations soon be obsoletetdube arrival and presentation of edocuments?

Daniel Devahive

From India

Dear Daniel,

Very well said, indeed. We do read occasional contmabout the document examiner being advisedato le
about best practices, go out into the real word, @et out of the ivory tower, etc. Your thouglisthat
context, (especially, ‘but to what extent and whaeethe limits?’) is very relevant.

To me, such (mostly, uncalled for) advices on tken@nation of documents are similar to a judge coart of
law being advised not to stick to the letter orsp@it of the law, but to look beyond the law. 8hlbhe then
not apply the law as it stands there and then abhdaby only the facts or evidence placed in frafrtiim to
arrive at a judgement? Should he, instead, gotire@ircumstances, for example, that forced (?a ta
violate the law, the problems he faced, his fargifgumstances, his psychological profile, the vaystems of
the accused, his constraints and needs ... asaj@wehere is the limit? Is thiss job!

The UCP was developed after a lengthy process, @dtailed discussions with a wide range of staldzhe,
taking into account as many practical issues asilplesbased on feedback from the national comnsittee
members of the industry, and the users. It wasreated by people sitting in their ivory towerst by people
far removed from the real world.

Once finalized and approved, we have to acceptiles and work on the basis of the laws/rules ag stand.
The UCP is not perfect. It can never be. But thg feaward, | believe, is to offer constructive @ism to the
ICC, and work towards formallghangingthe law to remove the glitches, to improve itliert No purpose wil
be served by being critical of (the judge or) tbeument checker whose job it isgpplythe law as it stands at
that point in time. He did not make the law!

Just my thoughts.

Rupnarayan Bose
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From Ukraine

We should not rule int'l trade and decide whanid i@ not important. We are responsible to the fieiney and
to the applicant for carrying out the LC conditiamgler the rules that they are subject to. We shoot be
guessing what was intended by this or that condipiat forward by the applicant. (ISBP ART.2).

If we start to examine the documents based onwarexperience (in trade, legal issues etc.) welshibien
handle the LC, contract, and legal proceedingsyt for our customer to the end to prove thataginion was
correct. So the UCP and the LC itself are the lamekamination. The problem actually occurs when th
checker cannot apply the UCP correctly. Then thet firoceeding may be initiated by the customeimagshe
bank :)). The bank would probably win but woulddaauch time and effort.

Now as for the insurance document

1) Place for payment claims: to avoid any ambigaity preprinted and/or overprinted text should Hzeen
deleted and approved as a correction, otherwiteWivig art.14d of the UCP I'd raise a discrepancy.

2) First of all it is the requirement of the LCpresent a ‘full set,’ i.e., all issued originals shbe presented.
The document shows as issued ‘in duplicate’ whabrsnally understood to be two equal in force doents,
i.e., two originals. The second, fold though mdiyusigned, is marked as ‘copy,’ which accordingrtol 7b of
UCP cannot be treated as an original.

Lyudmila Yeremenko

From Canada
Dear Rupnarayan,

I would be pleased to respond to your commentsageddich represent the thinking of a lot of LC
practitioners:

‘Very well said, indeed. We do read occasional cants about the document examiner being advisezhta |
about best practices, go out into the real word, @et out of the ivory tower, etc. Your thouglisthat
context, (especially, ‘but to what extent and wherhe border?’) are very relevant.”

FYI, upon public demand and request, | have prepakshops on ‘What bankers should know about non
bank trade practices?’ (such as cargo insurarargsgort by air, sea, road, and multimodal, inclgdinharter
party carriage). After completing these workshdyakers should have no difficulty determining ctiamce
on documents about cargo insurance, all modesw$port, and the charter party bill of lading. Warkshops
provide the limits. What bankers need not know mok be included in the workshops.

Periodical refresher courses provide updates otrdle practices of non-bank trades, such as ¢asgoance
and transport.

So bankers now cannot rely on the excuse: ‘Wherehar limits?’

The real issue before us is therefore:

Whether your bank has the budget for it? Or wheyberare willing to learn new things (not tricksaafurse :-
), just for laughs to ease the worries, anxiety, ghtened nerves built up by watching the exgitidorld Cup

matches when your favourite team is one goal behiAg a Brazil fan, | always hope that this teasels one
goal first so that we can see them working hardeofir enjoyment.

T.O. Lee
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From Canada
Dear Daniel,
I would like to share my views on your statementstgd here below:

‘Will the examiner in the near future be allowecdheindle a documentary credit according to whatrteevs of
the real world and not only according to the mateprovided by the banking commission? Will thdetiénce
between a good examiner and a top examiner bextaeteof their knowledge of the ‘real world’ ancethuse
of common sense? (I do not have faith in commosesédior if people were good at using common semse t
world would be a different and better world)

Will all these considerations soon be obsoletetdube arrival and presentation of documents?’

1 Itis unreasonable, if not also ridiculousttbompliance of a cargo insurance policy be detexdhby a
person who does not know cargo insurance basigs.like putting a gun into the hands of a batsyisavell
said by a Chinese proverb. ‘If you cannot stardhbat, you better stay away from the kitcherhésanother
comment from the English world.

2 FYI, to fill market needs | have prepared ketvops to show document checkers what they nelecloio
about cargo insurance and transport. So they tlhawe to worry about ‘where are the limits?’ ‘@it
bounds’ knowledge will not be included in the wdréps.

3 Common sense is promoted by Bernard Whelddather of the LC, and Reinhardt Langerich. Waeth
all people have common sense or not is not an.iséleeare all different. Some are winners and sarae
losers, the same as in World Cup. Can a bankdrisetlients that he has no common sense?

T.O. Lee

From Canada
Dear All,

If the LC asks for claims payable in A and the ppktates claims payable in A but also includescasd place
B for payment of claims, there is nothing wronghnttiis. It is in fact more favourable to the holdéthe
policy. He will have more choice.

Let us consider a real life case.

A husband is busy watching the World Cup and asksvtie to buy him Colgate tooth paste. When hiew
goes to the supermarket, she notices that theréimdle offer at Wal-Mart ‘Buy one Colgate tootsie and
get one free Dove soap.” Can her husband blam®haron-compliance’ to his request? If he didhelt that
he would not watch the World Cup at home any me@abse he should be in a hospital. However, tluak
of one possible benefit for him. His tooth pastgyrtast longer because he has lost some teetlods t
‘refusal notice.’

So what is wrong when the LC requirement is filkewl an additional benefit is offered? | would Hag is
‘double compliance.’

T.O. Lee
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From Denmark

I have following comments:

Question 1:

The presented insurance document is discrepant.

The L/C requires full set and the document itsiglfes issued in two originals.
Therefore two originals are required, and the damtrmarked copy is not an original.
Question 2:

The presented insurance document is not discrepant.

The requirement stated in the L/C is also statetherdocument. This statement is not in conflichwihe other
statement concerning claims payable.

Jakob Ingerslev

From Ukraine

| agree that it's not enough to use the UCP onthexk the documents and | know that a knowleddbeof
common practice is a valuable thing.

In this respect, if the insurance company would ti& provide several places for payment then tioaiment
should state ‘Claims payable at Haiphong, Vietnand/or ABC Co., Ho Chi Minh’ or something similar.
The document presented leaves place for doubt@pehes as if someone forgot to delete the incodatzt.
The document presented contains on its face ttenséat ‘Claim payable at Haiphong, Vietnam’ as rmw
by the LC. However, the document also has a prigatinox ‘Claim, if any, payable at/in:
and the blank is filled with ‘ABC Co, Ltd 123 llei St., Ho Chi Minh City, Vietnam.’

The blank was intentionally filled with ABC Co Lténd after that perhaps overridden with the requisst.
In the real world we may find out that the comp&BC Co. won’t accept the claim because they hadived
other instructions from the insurance company &rtipular that payment under this certificate wolodkdmade
in Haiphong).

Certainly | don't know how insurance companies useaork but | know how many of local companies now
work. They can refuse to accept the document Isecaiithe slightest deviation and that is veryrofiet
because they don't want to fulfil their obligatidng because of the imperfection of local law.

Lyudmila Yeremenko
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From Switzerland

Dear T.O.,

| fully agree, as Lyudmilla puts it, that ‘knowleglgf the common practice,’ that is, some knowledge
transport, insurance, contracts, Incoterms, et@\ialuable thing and, for that matter, a necgdbarg. It
helps the banker in various circumstances.

I have no doubt that the workshops you have prepame very valuable too.

But in documentary credit matters the trade prast@annot prevail over the rules and other textheof
Banking Commission.

As regards the problem concerned, i.e., HaiphottpvChi Minh City, if | take the trade practiceagurance
practice) and common sense into account, | coudd@dhe document as a complying document. Buassarfd
unless the Banking Commission tells me that tradetjres must be fully considered (again: why ntti@)
document for me is discrepant.

Daniel Devahive

From Vietnam
| am of the following opinions:
Question 1:

| tend to think that it is not a discrepancy. éply to a similar query, Thierry Senechal, Policgidger of
Banking Commission, wrote in Document 470/TA.72B]&s follows: ‘If an insurance document states
“issued in duplicate” it could mean an original andopy, as issued by the insurance company, asego
an original and a photocopy.” The copy in thisecesunderstood as the copy of the original, nadréginal or
a photocopy. | believe Senechal’s view is correct.

A full set does not always mean more than onemelgiTherefore, if the applicant expects to recaivell set
of more than one original, he should state the raroboriginals required, e.g., Insurance certtéda two
originals.

Question 2:

| must say that it is not a discrepancy (becauwsst g joke, | don’t want to lose any teeth as waineT.O
Lee).

From the described scenario, | see that the state'@k&im payable at Haiphong’ appears in the doeotm
without indicating the agent’s name and addresgreds the blank of the preprinted box is filleavith the
claim settling agent’s full name and address. Thay reveal the truth that the insurance companynbasyent
in Haiphong, and that the statement ‘claim payabldaiphong’ is indicated in order to comply wittetL.C
requirement, whereas the claim if any is to be sttbthto its nominated agent in Ho Chi Minh City fo
settlement.

Anyway, the statement ‘Claim payable at Haiphosgstated in the document as required by the LG;éhehe
document is deemed to be complying. No matter wtterelaim settling agent is, the claim can be phyat
Haiphong.

Nguyen Huu Duc
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From Switzerland
T.O.,
Somehow, your real life case conflicts with ISBP64

Daniel Devahive

From Canada
Thanks for reminding me of ISBP paragraph 64 (bictvis however, highly controversial.

In trade practice, manufacturers normally will siiipper cent free spare parts with household apg@® This
trade practice should be respected by UCP 600%RR .|

Having said that, | would like to share with youeasf my past cases where consumer goods were shifgpe
the United States to a Muslim country. To mainfainacy | will not disclose other details here.

Along with the goods, posters were shipped asgremotion materials but were not called for in LC.

The problem was that those American posters fedtareery sexy scantily clad model, which resultethe
posters, as well as the consumer goods, beingsoatéid and destroyed by the customs authority.

Under such unusual situation, ISBP paragraph 64Hbjild apply, although not necessarily in otheransual
circumstances.

Hence | do not support this paragraph whole helgrt&tiat is why | cited the Colgate tooth pastediad with
Dove soap example. |think ISBP 64 (b) shouldapgily to this bundle sale.

T.O. Lee
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Famous Last Quote

We're all going on a summer holiday
No more working for a week or two

‘Summer Holiday’ Sung by Cliff Richard. Lyrics by B ennett / Welch.
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