
  
 
URL: www.lcmonitor.com 
E-mail: info@lcmonitor.com 
Tel: +1 416 661 8520 

 
TRADE SERVICES UPDATE 

Volume 12, Issue 3, May – June 2010  

 

- 1 - 

From the editor 
 

 
The summer holidays are just around the corner! However, it does not seem that there is any kind of 
relaxation on the TSU editorial board. This issue is surely proof of that. Again the eagerness to 
discuss ideas – and the diversity of them – is striking! Just read through the three discussions 
featured in this issue. To me this issue also shows something else! The ability of the TSU to aim the 
radar at hot topics within trade services! Mr Shahriar Masum and Mr Rupnarayan Bose take a look 
at two different challenges that spring from the text of the UCP 600. Mr. Ganesh Babu Ponnayyan 
aims at the TSU itself (in this context: SWIFTS Trade Services Utility) and evaluates the value of 

the new BPO. Dr jur. William Banks Sutton introduces the Rotterdam Rules to the readers. All of these topics could well be 
relevant for a discussion / presentation at the next meeting in the ICC Banking Commission meeting.  These are hereby 
recommended!! 
 
Mr Ganesh Babu Ponnayyan and Dr jur. William Banks Sutton make their first appearance in this publication and they are 
warmly welcome! It is indeed appreciated that ‘the family’ is still growing! 
 
In other words: I am proud to present to you the new issue of the newsletter – and with that I thank you for your continuous 
support and wish you a great summer. 
 
 
Kim Christensen 
Editor in Chief 
Trade Services Update 
info@lcmonitor.com 
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The URDG 758 in force 
 
At the release of this issue of the newsletter there is a new set of ICC rules in force. The URDG 758 came into effect 1 July 
2010 after what was a long revision process followed by a long ‘implementation’ process that included seminars and training 
as well as IT updates. Discussing / presenting rules before they are in force is in many ways awkward! You can analyse the 
text and the intentions but in many cases it is difficult to fully grasp what the exact practice will be that will come out of it! 
In other words the URDG 758 text must now stand the test of practice. We wish to follow the URDG 758 in the months and 
years to come. So we encourage the readers to let us know of any practical experiences with the URDG 758 … 
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The Advising Bank Dilemma 
 
By Shahriar Masum 
 

 

Shahriar Masum is a BSS Economics, MBA, CDCS. Starting his career in 
2006, he is now responsible for the Export Operation of City Bank, 
Bangladesh. Shahriar has attended training programs focusing on different 
aspects of International Trade Payment and Shipping & Logistic 
Procedures. 
 
http://www.lcmonitor.com/editor_shahriar  

 
A brief case to start with, ‘Bank Z received a request for transferring a credit. It was an MT700 sent to another bank, which 

then sent a printed copy to bank Z by mail. Bank Z was designated as the ‘advise-through bank.’ Under field 47A, the credit 

says, ‘this LC is transferrable through the advising bank only.’ 

 

Bank Z considered their position as that of second advising bank and decided to refuse to transfer the LC. In their opinion, 

the LC can only be transferred by the bank that received the MT700. 

 

After few days Bank Z receives an MT 999 from the issuing bank stating:  

 

Since we do not have authenticated SWIFT with you, we sent the LC to xxxxx bank suggesting your bank in the 

field of advise-through bank. As an advising bank you are authorized to transfer. 

 

Considering the 999 message, Bank A transferred the credit.  

 

End of the case here. 

 

Now whether Bank Z considered the MT 999 as an amendment or not, I am not sure. But it appears that the issuing bank 

considered the ‘advise through bank’ as an advising bank while the UCP says that an ‘advise- through bank’ is the second 

advising bank and therefore does not enjoy the rights vested as an receiver of an MT 700 message.  

 

So the question is: what is the status of an advise-through bank? 

 

Definition of Advising Bank 

In my opinion, there could be two approaches to the definition of an advising bank; 

 

1. It is the bank that has received the credit directly from the issuing bank, or 

2. It is the one that has ultimately advised the credit to beneficiary 
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Literally an advising bank should be one that advises the credit to the beneficiary and this is apparently what UCP 600 article 

21 says. But further consideration will show that the UCP 600 drafters may have intended for the definition in number 1 

above. 

 

The Main Role of an Advising Bank 

As per UCP 600, the job of the advising bank is quite simple. To advise, which literally means ‘Information communicated.’ 

If conveying the message of the issuing bank was the sole purpose of an advising bank, a courier service or yahoo mail 

would have been the best and cheapest choice as an advising bank. In fact another primary job of an advising bank is to 

authenticate the issuance of a credit or amendment. This view is supported in UCP 600 article 9b2. Interestingly a bank could 

still be an advising bank by skipping this important function as mentioned in UCP 600 article 9 (f). Therefore, from these 

two related articles we can conclude that a bank must ‘at least’ communicate the terms of the credit to the beneficiary to 

become an advising bank. 

 

Definition of Second Advising Bank 

There is no straight definition of a second advising bank in the UCP 600. There is however an ‘indirect’ one which reads, 

‘An advising bank may utilize the services of another bank (‘second advising bank’) to advise the credit and any amendment 

to the beneficiary.’ 

 

It’s not clear from this definition whether the advising bank will use the service of another bank at the request of issuing 

bank or at its own discretion. However, if we look at the evolution of the second advising bank, it appears to be the advising 

bank’s decision whether or not to use another bank’s service. Therefore, under the definition of UCP 600 article 2, the 

second advising bank is not an ‘advising bank’ although it performs the same job (i.e., authentication and communication) as 

that of the advising bank. Therefore we find a third criteria of an advising bank, ‘its services are requested by the issuing 

bank.’ So here is a change in the conclusion set out earlier: 

 

Therefore, from these two most articles we can conclude that a bank must ‘at least’ be asked by the issuing bank to 

communicate the issuance of the credit to the beneficiary in order to become an advising bank.  

 

SWIFT’s Advise-Through Bank 

 

There is no definition of advise-through bank in the UCP 600. There is, however, one in the SWIFT rules, which says: 

 

‘Identifies the bank, if different from the receiver, through which the documentary credit is to be advised / confirmed to the 

beneficiary.’ 
                                                
1 UCP 600 defines advising bank as ‘Advising bank means the bank that advises the credit at the request of the issuing bank.’ Interestingly this does not say 
“advise the credit [to the beneficiary]” leaving a room for the second advising bank concept. However article 9a did say ‘advised to a beneficiary. 
 
2 By advising the credit or amendment, the advising bank signifies that it has satisfied itself as to the apparent authenticity of the credit or amendment … 
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Unquote 

 

The important aspect of this definition is 

1. this could be a the same bank as the advising bank, 

2. this could be a different bank, and 

3. this bank advises a credit. 

There is another aspect that has not been addressed, which concerns the issuing bank. All of the above is according to the 

will of the issuing bank. If the issuing bank suggests the name of a bank that is different from the receiver of the MT 700, the 

new bank will be characterized as ‘a bank, requested by the issuing bank, to communicate the issuance of the credit to the 

beneficiary of the credit.’ 

 

Humm ... don’t you think this definition is same as that of the advising bank? Of course it is and this analysis suggests that 

the ‘advise-through bank’ is actually the ‘advising bank.’ One credit, two advising banks! 

 

Full of confusion, I looked for experts’ opinions on this issue and that caused me greater confusion. In frequently asked 

questions, Mr Gary Collyer suggested that an advise-through bank would be considered a second advising bank.3  

 

However, the definition of the advise-though bank would be the same as that of the advising bank even for a credit issued by 

mail. In fact, if the SWIFT definition of field 57a is changed to “second advising bank,’ that would further conflict with UCP 

600 article 2, which emphasizes on the ‘request’ of the issuing bank. 

 

The puzzle, however, can be solved if the term ‘at the request’ is further qualified as ‘at the direct request.’ This would allow 

only the receiver of the MT 700 to be an advising bank. In my opinion, this is what the drafters may have intended and what 

the definition of advising bank should be. 

 

The ‘direct request’ conjecture would have solved the existing problem with SWIFT’s ‘advise-though bank.’ But 

unfortunately it does not and this is for a different reason: ‘the confirming bank.’ The definition of field 57a includes 

‘confirming bank.’ As a result where SWIFT field 494 says ‘confirm’ and there is a field 57a, the bank mentioned in 57a is 

also authorized to confirm: thus, a second confirming bank! I also need to mention that article 10b casually suggests that the 

confirming bank is the advising bank. 

 

Although the above analysis may be logically true, two advising banks will indeed create BIG chaos. So I think it’s good to 

read advising bank and advise-through bank simply and recognize the advise-through bank as a second advising bank. 

 

                                                
3 FAQ 9.1 ’The advise-through bank would be the second advising bank as far as the UCP 600 is concerned. SWIFT should probably change the header to 
field 57A to reflect the second advising bank and its role under UCP 600.” 
4 SWIFT 49 is defined as “This field contains confirmation instructions for the Receiver.”  
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IS BPO A THREAT TO LC OR A TREAT? 
 
By Ganesh Babu Ponnayyan 
 
 

 

Ganesh Babu Ponnayyan, Team Leader, Trade Services Centre, 
Commercial Bank of Dubai (2007-tilldate) 
 
Contact Details 
TL-TSC, Commercial Bank of Dubai, P O Box 2668, Dubai - U.A.E. 
email : ganesh.bp@gmail.com, Mobile: +971-505425670  
 
Academic Qualifications 

·  MBA-Finance, University of Leicester, UK. 
·  Bachelor of Legislative Law (LL.B.), University of Poona, India 
·  Bachelor of Commerce (B.Com.), University of Calicut, India 

 
Professional Qualifications 

·  Certified Documentary Credit Specialist 
·  Six Sigma methodology – Green Belt 

 
 
TSU (SWIFTnet Trade Services Utility) is a powerful response to the trade services community’s quest for an innovative, 
flexible, quick, and efficient trade solution to cater to the technically advanced corporate segment.  Even if the TSU is in its 
infancy, we can’t overlook its potential in the trade and supply chain arena that is evident in their product definition and rule 
book.  As per the SWIFT traffic watch, on the one hand there is a stagnant trade volume (category 4 & 7) in spite of 
continuous growth in international trade, while on the other hand, there is a sweeping increase in payment volume (category 
1 & 2). This provides a clear picture of the drastic shift in trade transactions from traditional trade tools to the open account 
option.  The question here is as the TSU is basically aimed to support the rapidly growing open account trade segment, will it 
lead to a competition for traditional trade products like the Letters of Credit or will it complement them?  In other words, is 
Bank Payment Obligation (BPO) - the core component of TSU – a threat to LCs or a support? 
 
BPO is a brand new debt instrument in the trade market and it might take considerable time to acquire recognition, especially 
in this turbulent financial climate.  It is an irrevocable legally binding obligation of the obligor bank to the recipient bank 
under the appropriate standard of law, enforceable in accordance with its terms.  The behaviour of a BPO for the obligor 
bank in terms of irrevocable commitment and accounting policy is most similar to that of an import letter of credit for the 
opening bank and is booked as a contingent liability (off-balance sheet item).  But BPO is different from the LC in terms of 
its background and positioning in transaction scenarios and this difference is its strength.  
 
Irrevocable and legally binding commitment is the core objective of both instruments. But this commitment will come in 
force in different circumstances in each of these trade tools.  LC issuance is exclusively based on the buyer’s request and 
credibility; the sale contract between a seller and buyer is in no way a concern to the banks.  As per UCP 600 Article 7(b), 
‘the issuing bank is irrevocably bound to honour as of the time it issues the credit.’ In contrast, BPO is contingent on the 
baseline agreement between the seller and buyer through the TSU data matching mechanism.  A baseline includes the key 
components of a sale contract such as seller/buyer details, value, goods description, ports/places, mode of transportation, 
expiry/shipment date, unit price, quantity, documents requirements, etc.  As per the TSU rule book, ‘a BPO is validly entered 
into and constitutes a valid, binding, and enforceable obligation as from the time the TSU application notifies the involved 
banks that the related baseline is established by sending a BaseLineMatchReport with zero mismatches and in the state 
established.’  BPO is separate from and independent of any underlying commercial transaction, notwithstanding reference to 
that transaction in any TSU message. 
 
Since an issuing bank’s LC commitment is conditional on the complying presentation of the required documents, BPO is in a 
better position in terms of sale proceeds disbursement and this turns out to be the key attraction of this product.  BPO is more 
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definite as it is established on the basis of very specific and unambiguous data matching that authorizes the sale agreement 
between seller and buyer.  While an LC matches the data (document checking) after establishing the commitment and ceases 
payment upon a mismatch, BPO establishes the commitment only after matching the data.  Hence, the TSU eliminates 
chances of finding discrepancies that may arise from ambiguous or purposefully manipulated clauses in LCs to protect the 
interest of the applicant.  In other words, while the Buyer and its banker (issuing bank) enjoy the opportunity to delay or 
cease the payment to the beneficiary through insignificant and futile discrepancies found in LC document checking, BPO 
assures the payment upon submission of predefined specific data set against the established baseline data. The buyer or 
buyer’s bank have no right to delay or cease the payment under BPO.  The TSU is highly specific about matching data and 
once it’s matched or a baseline has been established between the parties through their banks and the TSU, then it becomes 
the responsibility of the parties to adhere with the agreed data through dataset presentation.  In short, the TSU eliminates the 
ambiguity of discrepancy - a nightmare for LC beneficiaries.  Hence, seller’s market could demand a BPO instead of an LC. 
 
In the global trade finance segment, the trade pattern, the level of trust between the parties, and the parties’ outlook would 
play a key role in the recognition and growth of BPO.  Basically, BPO and the TSU discourage physical verification of 
documents as the latter won’t cover the legalities stamped, perforated, or manually signed, etc.  But when dealing with 
traditional and bureaucratic countries and their regulatory authorities such as customs, taxation, etc., the above stated terms 
might be mandatory and there the LC would show its strength.  Since the goods are farther removed from BPO compared to 
the LC (as title of goods acts as major collateral for most of the LC issuing banks), BPO again will be a less attractive choice 
for the buyer’s bank.  But the scenarios such as trade between franchises and mother firms, principal and agencies, or long 
term strong business relationships may embrace BPO due to its swiftness and flexibility as other risks are covered by the 
strong bond between the parties.  Apart from these important attributes of BPO, another notable feature is the irrevocable 
commitment from a bank (obligor bank) to another bank (recipient bank) while the LC commitment is from a bank to the 
seller/bank.  This fundamental difference influences its characteristic. 
 
In short, the major obstacle for BPO may be the lack of trust between parties, banks, and other relevant authorities but, with 
the rapid growth of the information technology and communication sectors, which provide high transparency in trade 
transactions, we may expect global recognition and drastic expansion for the TSU and BPO in the near future. 
 
The objective of this analysis has been to review the workings of the BPO and its possible impact on the traditional trade 
environment.  The BPO is an indivisible component of the TSU and always related to a single TSU transaction.  The TSU 
alone (without BPO) is a separate subject with a lot of potential and might be an interesting topic for trade finance 
professionals. 
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THE CASE OF THE DRAFT WITHOUT STAMPS 
 
 
QUESTION: 
 
A documentary credit is issued in Venezuela in favour of a Spanish beneficiary and confirmed by a Spanish 
bank. 
 
The credit is available by acceptance, and the draft must be drawn on a confirming bank. 
The beneficiary presents documents and the required draft, and the confirming bank refuses the presentations 
stating the following discrepancy: 
 
Draft on us, without stamps. Documents at your disposal.  
 
Analysing this case, the Spanish Group of Experts is divided.   
 
Position 1. A draft duly stamped is only a fiscal question, and nothing in the UCP regulates this point. 
The beneficiary and the confirming bank are in the same country, and both know the fiscal obligations, but if 
the confirming bank were in another country, no discrepancy would be found. 
 
Consequently, the beneficiary has fulfilled his commercial obligations, and must be paid. 
 
Position 2. The discrepancy is based in article 8, confirming bank undertaking. In 8.a., the UCP states: 
‘Provided that the stipulated documents are presented to the confirming Bank and that they constitute a 
COMPLYING PRESENTATION, the confirming bank must ...’ 
 
As defined in article 2, a complying presentation means a presentation that is in accordance with the terms and 
conditions of the credit, the applicable provisions of these rules, AND INTERNATIONAL STANDARD 
BANKING PRACTICE. 
 
The international standard practice is that the drafts must be duly stamped.  
 
Consequently, this presentation does not comply with the standard practice and can not be considered as a 
complying presentation.  
 
If it is not complying, the confirming bank is free from the undertakings named in article 8.  
 
Answer from Switzerland: 
 
See TA703/rev: analysis 2. A draft is to be examined to the extent required by the terms and conditions of the 
credit, the UCP, and applicable local law. 
 
It is not international standard practice for a draft to be stamped unless Switzerland is the exception. 
 
Daniel Devahive 
 
From USA 
 
There is no discrepancy!  A local requirement that a draft be ‘stamped’ does not translate into ‘international 
standard banking practice.’ Either the LC or, in this case, the confirmation clause would have necessitated a 
specific requirement for the draft to be stamped. From the question posed neither did, so the confirmer must 
honour. Internally, perhaps the confirmer should call it a loan instead of a BA but they must honour.  
 
Glenn Ransier 
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From India 
 
The observation, ‘The international standard practice is that the drafts must be duly stamped’ is not correct. The 
documents are in order. There is no discrepancy. The presentation complies. 
 
Rupnarayan Bose 
 
From Singapore 
 
It is not international standard practice to have the draft stamped. ISBP is so clear on this point that in some 
countries, an alteration on the draft is not allowed, unless the LC specifically says so. If the draft needs to be 
stamped in the confirming bank's country, this must be stated in its confirmation. The discrepancy is not valid. 
 
Soh Chee Seng 
 
From Spain 
 
Thanks for your kind answers to my case of the draft without stamps. 
 
Two important points to be clarified in this case: 
 

1. The expression ‘without stamps’ does not refer to the signature. In this case it refers to fiscal stamps.  
 

2. Please note that beneficiary and confirming bank are located in the same country, and consequently 
both know very well the fiscal obligations about stamps in drafts. 

 
Perhaps something changes now. Or not? 
 
Xavier Fornt  
 
From Singapore 
 
Even if it is requirement under Swiss law, the draft is not discrepant unless the LC says so. This is one of the 
reasons I do not like the draft to be called for under the LC. Nevertheless, the issuing bank is still liable to 
honour. 
 
Soh Chee Seng 
 
From Czech Republic 
 
The draft clearly does not need a stamp - rubber stamp. However the drawer in my view should be identified 
and therefore his name, the beneficiary´s name, is to appear with his signature. 
 
Pavel Andrle 
 
From USA 
 
I understood the stamps mentioned and I appreciate that we are discussing two parties in the same country. 
However, my thoughts stand. There is no LC or confirmation requirement. There is no ‘international standard 
banking practice’ for drafts to bear stamps proving that local duties are paid. Therefore, there is no UCP 
discrepancy.  
 
Glenn Ransier 
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From Sweden 
 
The issue is challenging, no doubt. Thank you for your clarifying the information concerning the stamp, that 
being it is imposed for fiscal reasons. 
 
Still the key issue remains: Would a ‘chop’ or any other of the enumerated modes of signing in ISBP 39 be 
sufficient in a situation as described under an acceptance credit? Would we look upon it differently if it were an 
independent bill of exchange presented to us for discounting (with or without avalization by the drawee's bank)?  
 
I guess that for many banks it would be sufficient and in the latter case they would look upon it differently. The 
LC instrument as such implies an undertaking from the issuer to pay, the draft or bill of exchange is not the 
instrument whereupon all payment obligations rest. Looking strictly into the ISBP 39 we would be able to 
accept a ‘chop’ in any document. There is no distinction between the documents in said paragraph, although the 
ISBP 37 prudently establishes that certain documents, for example, drafts, by their nature require a signature. 
 
As already stated by Sheilar, conventions of various kinds require signatures in bills of exchange. Geneva is 
meticulous in this respect, the drawer's company name must be written or stamped along with a manual 
signature by the person authorized to sign the bill of exchange. 
 
I'm not sure if this issue is covered in ICC opinion TA 691 as the latter concerns bills of lading, invoices and 
insurance policies. 
 
However, in the ‘real world’ that is, during the examination of documents under letters of credit, I think - 
notwithstanding ISBP 39 - that we actually would ask for an old-fashioned manual signature in bills of 
exchange. This instrument is inspiring at least the older generation of examiners with some fear - we would 
therefore require proper signing, no doubt. And don’t forget - there also is the concept of standard banking 
practice. 
 
Here I'm not referring to the ICC book but to the usual practice that has been followed by banks for ages. 
 
I could also visualize a situation where a dispute occurs and the case is presented at the court's barrier. I would 
feel better with a bill of exchange, duly signed. 
 
Marianne Wabnik 
 
From South Korea 
 
The draft was eliminated from letter of credit transactions due to the stamp tax on drafts. Thus letters of credit 
in Europe in general do not contain requirements for a draft. 
 
In Spain, by law, stamps are required to be affixed to drafts used in a letter of credit transaction. Drafts without 
stamps would not be a valid draft.  
 
Unless the beneficiary had amended the letter of credit to eliminate the requirement for a draft, the beneficiary 
is required to present a draft and, in Spain, a valid draft is required to have stamps on it. Thus without stamps, 
the presented draft is not valid under law in Spain. The presentation is not proper and the document is 
discrepant under the letter of credit that requires a valid draft. 
 
Chang-Soon Thomas Song 
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From China 
 
It's really educational to read the comments on this query. Thanks to Xavier Front for the important 
clarification. 
 
To revise my previous views that concerned another issue (signature), I agree with Daniel Devahive's reference 
to TA703. 
 
But the ICC's position that ‘a draft is to be examined to the extent required by the terms and conditions of the 
credit, the UCP, and the applicable local law’ sounds quite indecisive, as it never excludes the applicable local 
law. Considering domestic legislation, the validity of a draft in regard to the requisites in form is determined by 
the law of the place of issue. So whether a draft without the fiscal stamp is valid or not (from a legal 
perspective) should be determined by the local law of the beneficiary's domicile, in this case, Spanish law.  
When the confirming bank and the beneficiary are within the same country where the drafts, by law, should be 
affixed with fiscal stamps, I share the same view as Thomas. (The confirming bank might refuse the drafts due 
to the legal issue.) 
 
As for position 2, I'm still not convinced that ‘the international standard practice is that the drafts must be duly 
stamped.’ Stamp duty is not an issue covered by the UCP/ISBP.  In terms of the international standard of 
banking practice, I regard the documents as complying. 
 
 
Sheilar Shaffer 
 
From Denmark 
 
As clarified by Xavier Font it is a fiscal stamp which is missing. 
 
Earlier we had similar requirement for fiscal stamps in Denmark concerning time drafts. 
 
When the beneficiary presented the documents and draft, the fiscal stamp was added by the Danish bank for the 
account of the party bearing the bank charges, either applicant or beneficiary. 
 
I agree with position 1 - this is not regulated by UCP.   
The beneficiary presented credit complying documents and has therefore fulfilled his obligations.  
As was the practice in Denmark earlier - the confirming bank could arrange to have the required fiscal stamp 
added instead of refusing the presentation. 
 
Jakob Ingerslev 
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AVAILABILITY AND EXPIRY UNDER ARTICLE 6, UCP 600 
 
Rupnarayan Bose5 
 
 

 

Rupnarayan Bose is Director of the Institute of Bank Studies (I) 
 
http://www.lcmonitor.com/editor_rbose 

 
Introduction 
 
I am sure one can easily recall the following lines from the popular musical The Sound of Music:  

 
‘How do you solve a problem like Maria? 
How do you catch a cloud and pin it down?’ 

 
Replace ‘Maria’ with issues like negotiation, pre-payment, drafts, shipment date – you name it – and you may feel like I do 
about some of the provisions in the UCP. This article is an attempt to make sense out of a very contentious issue, that of 
availability and expiry under Article 6 of UCP 600. 
 
Sub-articles 6(a) & 6(d) 
 
Sub-article 6(a) states, ‘credit must state the bank with which it is available or whether it is available with any bank. A credit 
available with a nominated bank is also available with the issuing bank.’ 
Sub-article 6(d)(i) reads as follows, ‘A credit must state an expiry date for presentation. An expiry date stated for honour or 
negotiation will be deemed to be an expiry date for presentation.’ Note that this sub-article calls for only the date of expiry, 
not the place of expiry of a credit. 
 
Sub-article 6(d)(ii) states, ‘The place of the bank with which the credit is available is the place for presentation.6 The place 
for presentation under a credit available with any bank is that of any bank.7 A place for presentation other than that of the 
issuing bank is in addition to the place of the issuing bank.’ According to this sub-article, the place where a credit is 
available goes hand in hand with the geographical location of the bank with which a credit is available (the nominated or the 
issuing bank). This sub-article appears axiomatic, no more than explanatory in nature, a reiteration of a situation that should, 
ordinarily, be a given. 
 
Place of expiry not required in LCs 
 
From the foregoing analysis it is quite clear that the place where the nominated (or the issuing) bank is located is the place 
where a credit is available. Nowhere does Article 6 – or the rest of the UCP for that matter – require a credit to separately 
state a place for its expiry. This is because the place for presentation or availability is being effectively determined by sub-
article 6(d)(ii). Extending this line of argument a little further, since presentation to a nominated (or the issuing) bank cannot 
but be made at its physical location, the effective utilization of a credit must also be only at the same place. It follows that the 

                                                
5 Former managing director, Fina Bank Ltd., Nairobi, Kenya and TransAfrica Bank Ltd., Kampala, Uganda. Website: 
http://www.rnbose.net; e-mail: rnbose@gmail.com.  
6 That should be self-evident! If a beneficiary turns up at Timbuktu to present documents under a credit available with a bank in Hong 
Kong, something has got to be wrong with the beneficiary, for sure. 
7 I’d thought that would be pretty obvious too, but anyway….! 
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useful life of a credit, to the extent of its utilization, should also be deemed to have expired at that same geographical 
location. Following article 12, the transaction is not vitiated if the documents, upon negotiation, reach the issuing bank after 
the expiry date of the credit. The issuing bank must honour, if the presentation otherwise complies (article 7).  
 
The Problem Areas 
 
We are long used to seeing documentary credits indicate both ‘date and [a] place of expiry”. If both are the same in a credit, 
determining availability or the responsibilities of the nominated bank under the UCP poses no problem. The problems begin 
when the places of availability and expiry are in different countries, e.g.: 
 

1. The credit is available with (SWIFT MT 700, Field 41A) the issuing bank in country A. The place of expiry (SWIFT 

MT 700, Field 31D) is in the beneficiary’s country, viz., country B. 

2. The credit is available with a nominated bank in (beneficiary’s) country B; its place of expiry is in (issuing bank’s) 

country A. 

3. Credit confirmed by a bank in country A. It is available with a(ny) bank at the beneficiary’s place, say, country B, or 

the issuing bank’s country C.  

(Such credits are not necessarily ‘badly drawn.’ Banks in Africa or Latin America often require credits issued by 
them to be confirmed by their international correspondent banks operating out of the United Kingdom or United 
States for these LCs to be accepted by beneficiaries in third countries. The issuing bank simply forgets to also make 
the credit available with the confirming bank.)  

 
The First Example: 
 
In this example, the credit is available in country A; it expires in country B (the beneficiary’s place of business). The position 
based on current dispensation, appears to be as follows: 
 

(a) ‘[Here] the beneficiary has the ability to present the documents to a local bank up to the expiry date.8 … [T]he 

expiry is merely a date for presentation of documents, within the country of the beneficiary. The documents may 

reach the issuing bank after the expiry but provided they were presented in the country of the beneficiary within 

the expiry date, and otherwise comply, they must honour.9’ 

(b) The credit is not available in country B. No bank in the beneficiary’s country – including the ‘local bank’ (as it 

appears from the foregoing) – is authorized to honour or negotiate documents under the credit. 

(c) Under such credits, the beneficiary’s only apparent advantage is that he has the option to present documents to a 

‘local bank’ within the expiry of the credit or the last date of presentation – whichever is earlier – but is denied the 

benefits of negotiation or honour.  

If the beneficiary requires a bank in his country or place of business to honour or negotiate the documents, he must 
get the credit amended to make it available in country B. 

(d) Since the credit is available (with the issuing bank) in country A, only the issuing bank is entitled to ‘act’ under the 

credit.  

                                                
8 Frequently asked questions on UCP 600, Suggested Answer to question no. 6.29, Gary Collyer. 
9 Frequently asked questions on UCP 600, Suggested Answer to question no. 6.27, Gary Collyer. 
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The only advantage the issuing bank gets out of such credits is that it ensures receipt of documents prior to the 
credit’s date of expiry. 
[If the credit is available (with any bank) country A, but expires at the counter of the issuing bank in the same 
country, any of the other banks in country A may negotiate or honour, as long as the bank delivered the documents 
to the issuing bank prior to the expiry of the credit or the last date for presentation – whichever is earlier. The 
reasoning, thus, remains the same.] 
 

Yet, doubts remain. No bank in country B is named in the credit as a nominated bank – not even for the limited purpose of 
the LC’s expiry (the credit is not available in B). The credit does not ‘expressly modify’ (article 1) the UCP. The ‘local 
bank,’ whichever or wherever it may be located in country B, if it handles the documents, would obviously be acting 
outside the UCP. If that were so, why would the submission of documents to a bank that is not a nominated bank under the 
credit, located in a country where the credit is not available, be acceptable; beats me! To the best of my understanding, such 
submissions should not be considered valid presentations under the UCP, nor be protected by it.  
 
The question is, even though  
 

(a) the requirement by SWIFT of a place of expiry in a credit is outside the scope of the UCP, 

(b) the credit is incorrectly drawn and is unworkable in practice (it expires in a country where it is not available for 

negotiation), and 

(c) the ‘local bank’ in country B is not a nominated bank, 

by continuing to accept a so-called presentation (in country B) as valid, are we not going beyond the UCP to sanctify an 
obviously defective, badly drawn LC? A typical example of forcing a square peg in a round hole, but to what purpose? 

 
The Second Example: 
 
Interpretations: 
 

(1) The credit is available with a bank or banks in country B. The beneficiary may, therefore, present documents to the 

nominated bank in country B for honour or negotiation. But this is only part of the story! 

(2) Since the credit expires (with the issuing bank) in country A, ‘the nominated bank must determine whether they are 

in a position to offer honour or negotiation and [simultaneously] ensure delivery of the documents to the issuing 

bank within the expiry date or any last date for presentation.’10 

(3) Alternately, the beneficiary or (on his behalf) his bank must ‘present’ the documents directly to the issuing bank no 

later than the expiry date stated in the credit or within the specified number of days after shipment (or 21 calendar 

days if no period is mentioned) – whichever is earlier. 

The issues are as follows: 
 
(a) Through such credits, the issuing bank ensures only the delivery of documents within the expiry date stated in the 

credit. But it imposes avoidable constraints on the beneficiary and the negotiating bank. It is important to note that 

such an obligation of a nominated bank is not expressly or implicitly imposed by the UCP through articles 12 or 15 – 

especially sub-article 15(c).  

                                                
10 Ibid 
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(b) If the nominated bank (wherever it may be located) negotiates or honours, the LC should normally stand utilized at 

that point itself. There should not be any requirement thereafter for the documents to be rushed to the issuing bank to 

meet the deadline for the presentation of documents (the expiry date of the LC). 

(c) Field 31D, working outside the UCP, appears to be creating room for avoidable complications in documentary credit 

operations, including disputes, possible discrepancies, and rejection of documents.  

When is the Confirming Bank a Nominated Bank (Third Example)? 
 
The last of the examples brings us to an issue that is still a subject of debate. Sub-article 8(a) in a somewhat misleading 
manner begins with the words, ‘Provided that the stipulated documents are presented to the confirming bank or to any other 
nominated bank and that they constitute a complying presentation, the confirming bank must ... ’ (emphasis added). By 
inserting the word ‘other’11 precisely where it is placed in the sentence, the expression ‘nominated bank’ seems to include in 
its ambit a confirming bank. (Just take the word ‘other’ out of this section, and see how the meaning of the sentence 
changes.)  
 
Two separate articles in the DC Insight issue of October-December 2009 by Mr. Kenny Wang and Ms. Wangofei 
respectively, and also the article titled Reimbursing the Confirming Bank under SWIFT Field 41A by Haluk Erdemol12 add to 
the debate. Commenting on the two preceding articles, and especially on credits available with only the issuing bank, but 
requested to be confirmed by the advising bank, Erdemol states, ‘When an issuing bank nominates a bank to confirm a 
credit, the credit must be available with the confirming bank along with an expiry date to be valid at the latter’s place or 
country. Otherwise, what would be the role of a confirming bank if only the issuing bank would be able to honour? ...’ 
Precisely the question that everybody is would love to have an answer to.  
 
He concludes, ‘The statement quoted from the Commentary on UCP 600 means that a confirming bank may not be a 
nominated bank vis-à-vis the beneficiary, and it has been misinterpreted by the commentator at the cost of disregarding the 
relationship between the confirming bank and another nominated bank set out in article 8.’  
I do not believe that, in practice, the ‘relationship’ he refers to would make any difference to anyone. The issue is nailed by 
Commentary on UCP 600, which while referring to article 12 (page 53) states, ‘It should be noted that, subject to the 
structure of the documentary credit, a confirming bank may not be a nominated bank.’ Gary Collyer too observes that, ‘[a] 
confirming bank need not be a nominated bank … [For the confirming bank] to be a nominated bank, the credit must so 
specifically state.’13  
 
Clearly, if the confirming bank is not the ‘nominated bank vis-à-vis the beneficiary,’ the beneficiary is not permitted to 
present complying documents to the confirming bank for negotiation or honour, nor be protected by the UCP. The 
beneficiary, therefore, can neither utilize the LC nor benefit from the confirmation. Of what good is it, then if, according to 
Erdemol, the confirming bank is a nominated bank vis-à-vis only the issuing bank? 
A close reading of sub-article 8(a)(i)(a) and 8(a)(ii) would show very clearly that for the confirming bank to negotiate or 
honour, the credit must be ‘available … with the confirming bank.’ The issuing bank must, therefore, specifically nominate, 
or extend the availability of the credit to include, the confirming bank (ref. SWIFT MT700, Field 41A) if article 8 is to be 
complied with.  
 
The Problems with Availability: Suggested Solution 
 
Where did the problems with availability start? Since the majority of the credits issued worldwide are through SWIFT, the 
origin of the problem may be with them, especially their definition of Fields 41A and 31D (MT700). 

                                                
11 Shades of My Family and Other Animals by Gerald Durrell, perhaps? 
12 DC Insight, Vol. 16, January-March 2010. Haluk Erdemol is a member of the ICC Banking Commission and ICC’s Turkish National 
Committee. 
13 Source: Question no. 6.38, Frequently asked questions on UCP 600, Gary Collyer. 
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Regarding Field 41A, ‘Available with ... by ... ,’ SWIFT usage guidelines14 state, ‘This field identifies the bank with which 
the documentary credit is available (the place for presentation) and an indication of how the credit is available ... ’ This is 
absolutely in sync with sub-articles 6(a) and 6(b).  
 
The same ‘guidelines’ interpret Field 31D, ‘Date and Place of Expiry’ of the MT 700, etc., as follows: ‘This field specifies 
the latest date for presentation under the documentary credit and the place where documents may be presented ... ’ 
 
My comments: 

1. Field 31D introduces an altogether unique element, i.e., a place of expiry – quite unwarranted, not envisaged under 

article 6 of the UCP 600 (especially not under sub-articles 6(d)(i) or 6(d)(ii)). 

2. It would not have mattered in the least where a credit was set to expire as long as it stated when it expired (‘A credit 

must state an expiry date for presentation’ – sub-article 6.d.i), had not Field 31D queered the pitch. 

3. The unfortunate (mis)interpretation by S.W.I.F.T. equating ‘place of expiry’ of a credit with ‘the place where 

documents may be presented,’ flies directly in the face of sub-article 6(d)(ii).  

4. This has also cast needless obligations on the nominated bank not envisaged in the UCP. 

Oh, what a tangled web we weave ...! 
 
The ICC may claim, ‘We didn’t start the fire ... ’ but I wonder if they can be totally absolved of their responsibility for this 
mess. It seems inconceivable that the SWIFT definitions were implemented without the blessings of the ICC, or that the ICC 
was not aware of the problems caused by SWIFT Field 31D in MT 700, etc. Yet, over the years, everyone has been forced to 
live with this thorny issue. The problems have been allowed to fester. Why no action was taken by the ICC to resolve the 
situation, remains a mystery. 
 
Because, the solution is simple enough. It requires S.W.I.F.T. to delete ‘and place’ under Field 31D, leaving only the ‘date of 
expiry.’ 
 
As things stand today 
 

1. Ideally, the place of expiry and the place of availability of a credit should be one and the same. Anything else is not 

good banking practice, nor supported by the UCP. Issuing banks may please take note. 

2. Where the places of availability and expiry differ, and until corrective action is taken, the beneficiary and the 

nominated bank should keep a watchful eye on the landmines.  

3. By confirming a credit, a confirming bank does not automatically become a nominated bank. For a credit to be 

available with the confirming bank the credit must so specifically state. Otherwise the fees paid to the confirming 

bank go up in smoke (or, down the drain, take your pick!). 

Now, if only we can work together to uncomplicate the UCP! If only the ICC would take note of these pressing issues and 
act SWIFT-ly! In the words of Eliza Doolittle, ‘Wouldn’t it be loverly!’15  

**** 
 

                                                
14 SWIFT UCP 600 Usage Guidelines, Exceptional update to achieve alignment, Published on 12 January 2007, S.W.I.F.T. SCRL 
("SWIFT"), Belgium. 
15 From All I Want Is a Room Somewhere, Rodger and Hammerstein, My Fair Lady. 
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Is It Appropriate to Draw against a Guarantee? 
 
 
Question: 
 
We come across the case below, and would like to kindly have your opinion on this one: 
 
Company A sold their machines (for USD 60,000.00) to Thailand under contract no.xxx.  The payment was to 
be settled by an LC (for USD 60,000.00), which stipulated that 90 per cent was paid against shipping 
documents, and 10 per cent against a certificate of quality. Also, company A was the beneficiary of a payment 
guarantee under the same contract, which only required a claim and statement, subject to URDG 458 for USD 
6,000.00. 
 
The result: Company A was only paid for USD 54,000.00 and failed to get the final payment of 10 per cent (i.e. 
USD 6,000.00) due to some defects in the second presentation of the LC (e.g., late presentation). 
 
To offset some loss, is it appropriate for company A to draw against the above guarantee? (Technically, we 
think this is workable.) 
 
But we also note that the second presentation under the LC also indicated some machinery defects shown in the 
certificate of quality, and thus, is it proper to do so under this situation? 
 
Answer from Belgium: 
 
As both the LC and the guarantee are separate and independent instruments, it is perfectly possible that the 
beneficiary of the guarantee also claims under the LG notwithstanding the fact that he also did not have to pay 
for the 10 per cent under the LC.  
 
It even does not matter whether the reason for the rejection of the 10 per cent under the LC is the same (or not) 
than the reason for the claim under the LG 
 
Emile Rummens 
 
Answer from Canada: 
 
I would like to share my experience from a Hong Kong high court. 
 
We have two separate cases from one and the same client; one dispute is regards on LC and the other, a sales 
contract. 
 
The LC deals with the documents presented and is not concerned with the other terms in the sales contract.  So 
a party may win in one trial and lose in the other, depending on the nature of the disputes themselves. 
 
Due to the independent principle of the LC, these two disputes should be on trial in two separate courts.  But in 
order to save time, the judge decides to put the two cases on trial in the same court room. 
 
So if the trial for this query is in Hong Kong under the same judge, then the guarantee, the LC, and the sales 
contract will be on trial in the same court and the results may be different. 
  
The beneficiary in the guarantee may not win in this case due to the poor quality of the goods. 
  
T. O. Lee 
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Answer from Vietnam: 
 
The LC and LG are two separate instruments, therefore, payments under these instruments should be made 
separately notwithstanding that they are issued by the same bank. 
 
The beneficiary can make a demand under the LG. The guarantor must honour the complying demand unless 
there is a court order preventing the payment pending the settlement of the dispute over the quality of the goods.  
 
Nguyen Huu Duc 
 
Answer from India:  
 
I am in total agreement with Nguyen. The two are distinctly separate transactions. They operate under different 
rules. They must be treated and also processed separately on their individual merits. The rest does not matter. 
  
Rupnarayan Bose 
 
Answer from Singapore: 
 
Whether the seller wishes to claim under the BG depends upon the purpose of his / her claim. If the goods are in 
defective condition and therefore the balance of 10 per cent was not paid by the buyer, morally, whether the 
seller should claim under the BG is something only the seller knows. Of course, if there is a claim, the guarantor 
will honour unless there is an injunction or stop payment order given by the court. 
  
Soh Chee Seng 
 
Answer from USA: 
 
Notwithstanding that these are two separate undertakings, if the 10 per cent guarantee was meant to cover an 
eventual contract non-payment then the beneficiary may have the right to draw against it. If the 10 per cent 
guarantee requires a statement that the beneficiary may honestly make, then they are within their rights to draw 
against the guarantee.  
 
Any defects, purported/alleged or real are aspects that need to be settled by the underlying contract.  
 
Glenn Ransier 
 
Answer from Spain: 
 
I complete agree with the comments that the letter of credit and guarantee are two separate transactions, issued 
by the same bank, completely independent. 
 
Xavier Fornt  
 
Answer from South Korea: 
 
Can the beneficiary of the bank guarantee claim under a guarantee that has been issued in its favour? 
 
[Answer] 
Yes.  
 
Chang-Soon Thomas Song 
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Answer from Denmark 
 
I agree with the comments that the bank guarantee and the documentary credit are independent transactions. 
 
The beneficiary of the bank guarantee can make the claim, if he decides to do so. 
 
Jakob Ingerslev 
 
Answer from Ukraine 
 
There’s no doubt that the beneficiary can claim and both transactions are independent. 
But the question is how to refuse payment under the guarantee when the bank and the applicant are sure that the 
beneficiary has no moral right to claim due to the poor quality of the goods. 
 
Based on the information given it's hard to offer something. All security should be in the conditions of the 
guarantee itself. Are there any accompanying documents that are required together with the claim that ensure 
shipment/quality, etc.? Why would the buyer agree to the issuance of such a guarantee if he issued an LC for 
the full amount of shipment? 
 
We try to clear up all such issues before issuance of the LC and/or guarantee and advise our customers to avoid 
additional risks. Certainly the bank (under all other positive conditions) will issue any LC and guarantee it 
considers acceptable; in this case the applicant must be aware of and ready for any risks undertaken. 
 
On the other hand, if there were no defects in the goods the applicant would have to waive the discrepancies, 
but he did not. Now it's a question of the applicant's morality, perhaps the beneficiary has all moral and actual 
rights to claim. 
 
Lyudmila Yeremenko 
 
Answer from Switzerland: 
 
There is something I do not understand. 
I agree that the beneficiary may (it does not mean he will succeed) draw against the guarantee. Two separate 
instruments, no dispute. 
 
But why would the buyer issue such a guarantee?  By issuing the guarantee, the buyer tells the seller that if the 
10 per cent is not paid under the credit because the certificate of quality is not presented or is discrepant (quality 
not meeting the requirements of the credit?) or, as it seems to be the case here, it is presented too late, he (the 
seller) does not have to worry, he just has to make a claim under the guarantee. In other words the 10 per cent 
will be paid anyway, whatever happens. I admit I do not see the point. Have I missed something? 
 
Daniel Devahive 
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Answer from Canada: 
 
If the goods really are defective, we may bundle the two cases, one on banker's guarantee and one on sales 
contract so that the two disputes will be on trial in one and the same courtroom.  In that case the buyer will get 
paid under the independent guarantee but he has to reverse the payment due to default in the sales contract by 
supplying defective goods. 
  
The concern for the buyer is whether the court would agree to handle the disputes together.  Since most courts 
are very busy, some courts may be happy to accept such a request from the buyer. I encountered one case in 
Hong Kong where the trade fraud and LC disputes were bundled together in one courtroom.    
  
This is more effective than applying for a court injunction, which is very difficult to get, particularly in the 
United States where the buyer has to prove to the court that he has sustained irreparable harm, a higher standard 
than pure monitory losses. 
 
T. O.  Lee 
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Volume Contracts under the Rotterdam Rules - A Way Out of the Economic Crisis in the 
Shipping Industry? 
 
The Effects of the Global Economic Crisis in the Shipping Industry 
 
By Dr. jur. William Banks Sutton 
 
 

 

Dr. jur. William Banks Sutton , originally from Missouri, achieved a B.A. 
in Anthropology and a J.D. of Law in Texas. He has gained a wealth of 
corporate, business, and management experience through different positions 
he held for over ten years in legal, IT, and management areas in the United 
States. In 2004, he came to Germany, where he acquired his Master and 
Doctorate in Law, focusing in particular on international trade and finance 
law. Since 2008, he has run a company together with his wife, Kim M 
Sutton, offering services in international trade consultation, translation, and 
book production. 
 
See also: 
William Banks Sutton: Uniform Customs and Practice for Documentary 
Credits version 600 - Analysis and Commentary 
 
http://www.verlagdrkovac.de/3-8300-5279-0.htm 
 

 
 
An extreme drop in housing prices in the United States, a rapid increase of subprime and adjustable rate loan and mortgage 
defaults, the subsequent foreclosures on those loans, and an increase in the amount of foreign funding for debt-financed 
consumption, led to a rapid loss of liquidity in world banks, sparking the greatest global economic crisis (the Crisis) to affect 
the world since the 1928 U.S. Depression.  
 
The Crisis began domestically in the United States around 2006 and hit world markets significantly in 2007, as banks and 
financial institutions either failed or were taken over by government agencies or other predatory and more stable financial 
institutions. Estimations by the International Monetary Fund (IMF) show losses from 2007 to 2010 by U.S. banks of over 2.8 
trillion U.S. dollars (USD) and by European banks by over USD 1.6 trillion.1 The multitude of losses and failures by banks 
and financial institutions frightened world investors, if not putting them into financial straits of their own, leading to an 
increase in de-leveraging, a reduction in the amount of borrowing in order to support further investment by investors. This 
de-leveraging led to a decrease in consumption on all economic levels throughout the world, as the gross domestic product 
(GDP)2 per country generally decreased.3  
 
This decrease in consumption is having a drastic effect on the world trade and shipping industry. Over the last ten years, the 
amount of world cargo transport has increased dramatically, from roughly 158 million ‘twenty-foot equivalent units’ (TEU)4 
in 1998 to over 500 million TEUs in 2008,5 as has the cargo capacity of all combined container shipping, from 4 million 
TEUs in 2000 to 12.5 million TEUs in 2009.6 Considerable investments have been made to increase the capacity of the 
world’s ports and the number of container ships to handle this increase in world trade. Alibaba.com, a world traders’ forum 
on the internet, reported that in the next four years, six thousand tanker, container, and bulk carrier ships were to enter 
service. However, at least half of these ships will never be finished, as the financing backing their construction has dried up. 
Of the USD 300 billion required to finance the construction, only USD 100 million is available.7 Additionally, the number of 
transportation workers is being reduced as shipping companies make lay-offs to offset the decrease in financial support. 
Furthermore, shipping companies are being required to lower their rates for transport of goods, so as to remain in business, 
as shippers are moving towards less expensive carriers, wanting to trade higher prices for possible reductions in liability or 
contractual obligations, and/or extensions in the journeys at slower speeds, in order to reduce fuel costs.8 Time charter rates 
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for large9 bulk carriers has dropped from USD 200,000 per day in August 2008 to less than USD 10,000 in November of the 
same year.10  
 
In summary, due to the effects of the Crisis, carriers and shippers are shipping less cargo at higher overall costs, resulting in 
lower overall revenue, and thus are unable to ship more cargo or reduce their overall costs. Without a method for shippers 
and carriers to break out of this cycle, the Crisis will continue to negatively affect global shipping.  
 
Shipping Legislation Prior to Rotterdam Rules 
 
Prior to the 19th century, laws imposed near-strict liability on carriers for loss or damage to cargo. As steam engines made 
their way into shipping, carriers were able to travel farther and faster, thus reducing shipping times and eliminating some of 
the liability issues presented to them on the open sea due to navigation and weather. The industry generally began creating 
exculpatory clauses in their transport documents, which met with the broadest range of interpretation by jurisdictions 
throughout the world. English courts allowed enforceability of nearly all of these indemnification clauses (under the basic 
assumption of caveat emptor), entitling the carrier to assume virtually no liability, even for gross negligence. Conversely, 
U.S. American courts were stricter, and refused enforcement of such clauses that exonerated carriers for their own 
negligence.11  
 
As a result of industrialization, the number of participating trade countries increased, prompting international participants to 
come up with a uniform set of rules on which trade customers could agree, and on which the legal systems of the 
participating trade countries could rely or enforce. Up until the beginning of the 20th century, trade countries relied on 
domestic legislation to solve their trade and shipping conflicts, and international law organizations developed model rules 
and boilerplate transport documents that trade customers, respectively, could agree on in contract or use so as to reduce 
confusion and increase revenues by lowering overall or extraneous costs (such as legal fees or duties).12 The end solution for 
these rules was the Brussels Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, otherwise 
known as the Hague Rules, agreed upon in October 1923, and ratified into domestic law by many signing countries in the 
following years.13 Notable domestic legislation following the Hague Rules includes the United Kingdom's 1925 Carriage of 
Goods by Sea Act, and the United States’ 1936 Carriage of Goods by Sea Act.14  
 
However, changing international politics (namely, the growing independence of colonial nations)15 and wildly variable 
exchange rates between old and new nations in the growing world economy, which altered the carrier limitation values, were 
not calculable during the drafting of the Hague Rules. Also, there were no regulations regarding containerization of goods to 
ease transportability and conversion in the increasing multimodal transportation of the 1950s, and there were broad and 
conflicting interpretations of the application and enforcement of the Hague Rules by national courts. To remedy these issues, 
the drafters of the Hague Rules incorporated eight new amendments into the Hague Rules in Visby, Sweden, thus creating 
the 1968 Hague-Visby Rules.16  
 
The most controversial change from the 1924 rules was the change in unit liability limitation from one based on the gold 
standard to one based on a weight/package size limitation in conjunction with a rate comprising a number of Special 
Drawing Rights (SDR).17 The SDR is a unit of account used by the IMF and is based on the weighted average of several 
major currencies. Originally, the SDR was based on the USD, the German Mark, the French Franc, the Japanese Yen (JPY), 
and the British Pound (GBP); with the advent of the European Monetary Union, the Mark and Franc have since been 
replaced with the Euro (EUR). Currently, the division of the SDR is 44% USD, 34% EUR, 11% JPY, and 11% GBP.18 The 
Hague-Visby Rules established the unit limitation for carrier liability to 666.67 SDR per package and 2 SDR per kilogram of 
gross weight, the value of which would be calculated based on the SDR rate at the time of loss or damage.19  
 
Still, the international trade community voiced concerns over the uniformity, implementation, and coverage of the Hague-
Visby Rules, and thus endeavoured to create another set of uniform rules that would address issues not well covered under 
the Hague-Visby Rules. In 1968, just after the acceptance of the Visby amendments, the United Nations’ Conference of 
Trade and Development began working on a convention to rewrite the Hague Rules to reflect modern issues and changes in 
the world political and economic scene. The UN Commission on International Trade Law (UNCITRAL) took over this 
project and created the UNCITRAL Working Group, which drafted the convention that was ultimately approved in 1978 in 
Hamburg, thusly named the Hamburg Rules.20  
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Some of the major changes in the Hamburg Rules over the Hague-Visby Rules were the elimination of the exception of 
carrier liability due to navigational fault,21 a reversal of the burden of proof on the carrier,22 an increase on the 
weight/package limitation from the Hague-Visby Rules,23 the increase of scope to include inbound and outbound 
shipments,24and inclusion of special jurisdiction and arbitration rules favouring forum convenience.25 The Hamburg Rules, 
however, did not include rules covering door-to-door multimodal transport (limiting coverage to port-to-port transport26) or 
rules concerning the handling of dangerous goods. Door-to-door transport today has become the primary method for the 
transportation of goods from place to place – a concept that was even known back in 1971, when UNCITRAL started 
drafting the Hamburg Rules. They also do not incorporate any rules governing modern electronic data communication.27  
 
With trade countries enforcing multiple versions of antiquated and outdated sets of rules that do not take into account 
containerization, door-to-door transport methods, modernization and electronic data transfers, and the recent economic crisis 
all but locking companies out of the international trade market without incurring heavy liability and costs, the existing sets of 
rules needed to be changed, dropped, modified, or otherwise revolutionized to account for the growing and expanding world 
trade climate.  
 
What are the Rotterdam Rules?  
 
To battle the lack of regulation concerning electronic data transmissions, UNCITRAL began the Electronic Data Interchange 
(EDI) project in 1996 and, as a part of this project, decided to develop a set of uniform, international rules that would 
incorporate the changes in modern technological advances and innovations in business and shipping, 28 specifically, 
containerization, door-to-door transportation, and electronic commerce.29 After twelve years of delegation, committee 
meetings, and draft consultations and rewrites, UNCITRAL began developing what would later become the Convention on 
Contracts for the International Carriage of Goods Wholly or Partly by Sea, otherwise known as the Rotterdam Rules.30 These 
rules offer a uniform and practical solution to the problems incurred under the various existing and outdated rules. Included 
are such changes as an increase in limitation amounts to 875 SDR per package and 3 SDR per kilogram,31 the inclusion of 
door-to-door transport coverage,32 and an increase in the amount and type of liability for carriers, shippers, and third-party 
maritime parties.33 There are also new rules concerning electronic transport records,34 delivery,35 rights of the party 
controlling the goods,36 the transfer of rights to other parties,37 and a never-before included or even considered express 
option to avoid application of certain parts of the rules, with the introduction of the ‘volume contract’ as a method for 
international shipping.38  
 
The general purpose of the Rotterdam Rules is to grant a more equal bargaining power to shippers and carriers alike, by 
forcing them to follow mostly mandatory liability, obligation, and rights schemes in their transportation business dealings.39 
The only exception to most of these mandates is the volume contract, which allows a very specific form of freedom of 
contract, while still protecting the interests of all parties involved.  
 
What are Volume Contracts? 
 
The Rotterdam Rules defines a volume contract as  
 
‘a contract of carriage that provides for the carriage of a specified quantity of goods in a series of shipments during an 
agreed period of time. The specification of the quantity may include a minimum, a maximum, or a certain range.’40 
 
The volume contract benefits small-to medium-sized shippers and carriers, as it essentially allows freedom of contract and 
derogation from the Rotterdam Rules in providing ‘greater or lesser rights, obligations, and liabilities than those imposed by 
the [Rules].41 This may lower the overall costs for either or both parties, thus boosting the economic situation for those 
companies. Larger companies are less likely to use these short-term contracts, as they are more interested in the long-term 
investment and relationship that follows less-specialized and more-indefinite contracts.  
 
Volume contracts do not cover single shipments, shipments that are not regularly scheduled, or any indefinite carrier 
contract. For example, if a shipper wanted to have at least 1 million tons of pig iron transported to an overseas buyer, and 
wanted to have this iron shipped in several monthly instalments over the next year, a volume contract could be made 
between the shipper and carrier covering this shipment. Even a relatively small shipper could make a volume contract for the 
shipment of six containers over two voyages.42 The primary restriction that differentiates the volume contract from the 
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regular shipping contract under the Rotterdam Rules is the agreed period of time within which these volume contracts must 
conclude.  
 
In order to use a volume contract that contains derogations from the rest of the Rotterdam Rules, it must ‘prominently state 
that it derogates from the [Rules],’43 it must be negotiated individually or must ‘prominently specify the sections of the 
volume contract containing the derogations,’44 the derogations cannot be incorporated by reference from another document 
or included in an adhesion contract not subject to negotiation,45 and the shipper must be give the opportunity and notice of 
such opportunity to conclude a contract under the Rules without derogations.46  
 
Certain mandatory liabilities, obligations and rights cannot be derogated in a volume contract. Carriers must still make and 
keep their ships seaworthy, and properly crew, equip, and supply the ship prior to and during the entire voyage.47 Shippers 
must provide carriers with any information about the proper handling and carriage of the goods, including making 
precautions therefore, and allow carriers to comply with the laws of any public organization involved in the transport of the 
goods.48 Shippers must also label or mark dangerous goods to be shipped and notify the carrier as to the dangerous nature or 
character of these goods in a timely fashion prior to delivery of these goods.49 Finally, carriers and shippers cannot derogate 
any liabilities for acts or omissions with intent to cause loss or damage, or for recklessness that causes loss or damage.50  
 
Volume Contracts Are a Possible Solution to the Crisis  
 
There are three likely contract situations arising in a contract of carriage where volume contracts can occur: a larger carrier 
contracts with a smaller shipper, a larger shipper contracts with a smaller carrier, and both carrier and shipper have equal 
bargaining power. As larger carriers and shippers usually have no real problem with bargaining power in contract 
negotiations, the situation between large carrier and large shipper is relatively moot. Problems arise when the two sides are 
unequal in bargaining power, or when both parties are economically limited in their abilities to negotiate overseas trade due 
to greater liabilities resulting in higher insurance premiums,51 or lower trade revenue resulting from low overseas sales offset 
by high transport costs. Article 80 of the Rules, however, allows that shippers have the unqualified right to demand contracts 
following the Rotterdam Rules with no derogations. This implies that volume contracts can only be made willingly with full 
notice by both involved parties. 
 
The Rotterdam Rules specifically bring both parties, regardless of size or clout, to a more equal bargaining level by requiring 
certain liabilities, obligations, and rights to be upheld in these transport contracts. In most previous transport contracts, the 
carrier enjoyed a more powerful bargaining power than a shipper of a certain volume of goods, as the shipper could not 
provide his buyers with goods without a carrier, and the carrier can contract with multiple shippers who are willing to pay his 
rates and accept his liability or obligation exclusions.  
 
A larger carrier is most likely to be required to follow the whole of the Rotterdam Rules, as the smaller shipper will be loathe 
to derogate the carrier’s liabilities and obligations for lower transport costs. By derogating carrier liabilities, the shipper has 
to procure more insurance to cover these risks, which relates to more costs. Still, article 80 gives the shipper the best 
bargaining chip available: the ability to walk away and find a different carrier more willing to reasonably negotiate, or 
demand no derogations.  
 
It is unlikely that a larger shipper will derogate the liabilities or obligations of the smaller carrier to his detriment. More 
likely, the larger shipper will demand no derogations, so as to protect his shipment to the most allowable by law. If the larger 
shipper wants to lower his overall transport costs, he will be more willing to derogate carrier liabilities and obligations.  
 
In both of the above scenarios, it seems as if the larger companies are in the better position. Traditionally, smaller companies 
had more to lose in the world trade market, as they had to invest what little assets they had in a strong market favouring 
established powers, while the larger companies had the financial backing to make heavy-handed negotiations in favour of 
their interests. However, with a significant lack of financial support and investment power as a result of the Crisis, the larger 
companies are risking more than they did before in the weak market, whereas the smaller companies still have to risk what 
little assets they have in a now weak market, where the lowest price rules the day.  
 
When both involved parties have economic limitations, the volume contract offers an economically viable method for 
escaping the laundry-list of liability and obligation requirements under the Rotterdam Rules. Both parties can reduce 
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transport costs by agreeing to reduce the number of liabilities and obligations that they will hold against the opposite party, 
so as to reduce costs when possible. Insurance premiums may still increase, as the amount of risk increases, but the parties 
may be more willing to accept those risks if it means that the parties will be able to keep more out-of-pocket expenses in 
their pockets. With increases in revenues as a result of lower costs, shippers and carriers will be able to increase profits in the 
long run and bolster their local economies. This seemingly minor immediate effect will create a stronger local economy that 
will boost the overall economy of the area and increase investors’ and consumers’ willingness to invest and consume.  
 
Conclusion  
 
Volume contracts provide a means for small-to medium-sized companies to save costs and thus increase revenues and 
overall turnover, while still benefitting from most of the protections of the Rotterdam Rules. If small companies are assisted 
with this type of legislation (by enabling them to reduce their costs and/or liabilities through contract), the small company 
can then boost the micro-economy for their industry and flourish. With the improvement of micro-economies throughout the 
country, the country’s overall economy will improve, which could assist in the restabilization of the world economic 
situation.  
 
The United Nations adopted the Rotterdam Rules on December 11, 2008. The following year, on September 23, 2009, 
sixteen countries (including the United States, France, Greece, Denmark, Switzerland, and the Netherlands, making up over 
25 per cent of the world’s trade volume) signed the Rotterdam Rules. The final signature satisfying the Rules’ ratification 
requirement was signed on October 23, 2009, meaning that the Rules will become international law under UN jurisdiction on 
October 23, 2010. The signing of the Rules implies the nations’ intent to ratify the Rules into their own sovereign law. Thus, 
for example in the United States, the Rotterdam Rules will replace the 1936 Carriage of Goods by Sea Act for all 
transportation contracts involving at least one sea-leg during the journey.  
 
It is important for future trade that there be a uniform set of rules for the negotiation of door-to-door multimodal and 
unimodal transport contracts involving a sea-leg. The various and differing regimes that exist to regulate sea trade are 
confusing and conflicting; an agreement that wholly regulates sea transport and unifies the world under one law is necessary 
for fairness and prosperity in a global community. It is also necessary for smaller companies to be able to compete on a 
relatively equal playing field with larger companies, in order to facilitate global market growth. By allowing the volume 
contract to alter the rules for short-term transport contracts, the world economy can be renewed so as to bring the Crisis to a 
long-awaited end.  
 
 
------- 
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UCP 600 – Article by Article (article 19) 
 
Following the tradition of the newsletter Trade Services Update we provide article-by-article comments on the UCP 600. 
The next one up for discussion is article 19. 
  
Article 19: Transport Document Covering at Least Two Different Modes of Transport 
 
This article covers the document usually known as multimodal transport document. The article is an update of UCP 500 
article 26.  Perhaps the biggest change is that it is now mentioned as the first of the transport documents in the UCP 600. The 
intention is to underline that this is the document of the future. One may of course argue about this; it seems clear, however, 
that it is not the preferred document in documentary credit transactions. 
 
Compared with the UCP 500 equivalent there are few real changes. A rough walk through the article is as follows: 
 

1. The article applies when the documentary credit requires a document covering at least two modes of transport. For 
this – as is the case with the other transport documents – the ‘however named’ principle applies; meaning that the 
issue determining compliance of the documents presented is not the title but rather that the contents of the 
documents. 
Further the multimodal characteristic is qualified by ISBP 681 paragraph 68 which reads: 
 
If a credit requires presentation of a transport document covering transportation utilizing at least two modes of 
transport (multimodal or combined transport document), and if the transport document clearly shows that it covers a 
shipment from the place of taking in charge or port, airport or place of loading to the place of final destination 
mentioned in the credit, UCP 600 article 19 is applicable. In such circumstances, the transport document must not 
indicate that shipment or dispatch has been effected by only one mode of transport, but it may be silent regarding the 
modes of transport utilized. 
 

2. There are specific rules as to who must sign the transport document. What is important is that: 
- the document indicates the name of the carrier, 
- that it is signed by a named carrier, master, or agent, and 
- if signed by an agent it must be on behalf of the master or carrier and it must state that it is signed on behalf of the 
carrier or master. 
 

3. The document must indicate that the goods have been dispatched, taken in charge, or shipped on board at the place 
stated in the credit. 
It should be noted that where the first leg of the transport as required by the credit is a sea leg, the document must 
indicate that it is onboard a named vessel. 
 

4. The full set of originals issued must be presented. 
 

5. It must not indicate that it is to be issued subject to a charter party. This means for example that it must NOT 
indicate the following: 
‘Issued pursuant to charter party dated July 1 2010’ 
‘Freight payable as per charter party’ 
‘To be titled “Charter Party Bill of Lading’ 
 

6. Logically transhipment is always allowed (even if prohibited by the credit) but the entire carriage must be covered 
by the same transport document. 

  
 
 
---------------------- 
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Questions regarding insurance documents 
 
QUESTION: 
 
Question 1: 
 
LC required Insurance Certificate in full set. 
 
Insurance Certificate presented in two folds including 01 ORIGINAL and 01 COPY (both manually signed) 
contains on its face the statement ‘Covering all risks … in full set insurance issued in DUPLICATE.’ 
 

Some say that DUPLICATE in this case means two original copies. So, it is a discrepancy based on ISBP para. 
29, which says ‘The number of originals to be presented must be at least the number required by the credit, the 
UCP 600, or, where the document itself states how many originals have been issued, the number stated on the 
document.’ 

Others say ‘No.’ They argue that DUPLICATE means two copies, so the document presented in one original 
and one copy is acceptable. 

Please elaborate on the issue. 

Question 2: 

‘LC required Insurance Certificate showing claim payable at Haiphong, Vietnam.’ 

The document presented contains on its face the statement, ‘Claim payable at Haiphong, Vietnam’ as required 
by the LC. However, the document also has a pre-printed box ‘Claim, if any, payable at/in: _____________ ;’  
the blank is filled with  ‘ABC Co, Ltd  123 Le Loi St., Ho Chi Minh City, Vietnam.’ 

With regard to the ‘claim payable statement,’ can I raise the discrepancy ‘data conflict?’ 

 
 
 
From Switzerland 
 
Question 1 
 
See 470/TA.725 not published (to be discussed in Beijing but actually not discussed due to Eyjafjallajökull): 
Analysis B 
 
Question 2 
 
Yes, it is discrepant. 
 
Daniel Devahive 
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From USA 
 
Great question 
 
I asked a former colleague who lead an Export Examination Team and he suggested this: 
 
Insurance in Duplicate: ‘Duplicate’ for most documents means original and copy, but for an insurance 
document, the duplicate is actually considered a duplicate original, so we would expect an original and a 
duplicate original, which are both signed.  The duplicate is there in case something happens to the original. 
 
Any comments? 
 
Confirm. 
 
Danielle Austin 
 
From Canada 
 
My short responses to the two queries are: 
  
Q1    The word duplicate has many meanings  
  
The word duplicate has different meanings in different languages.  In French it may mean a second original, but 
in English it may mean a copy.  So for an LC from a French bank, such as BNP, and an LC from an English 
bank, such as Barclays, the answer may be different. 
  
The best thing is to define unclear words such as duplicate in the LC to avoid disputes. 
  
Q2 
  
In insurance practice, in a policy, the handwritten words override the words in stamp, which override words 
printed in margin that override preprinted words in the body of the policy. 
  
So there is no conflict or inconsistency for a statement written by a typewriter or a stamp or by hand 
(unfortunately the enquirer has not specified this clearly in his query) that is different from the preprinted 
wordings in the body of the policy. 
  
There should be no discrepancy. 
 
T. O. Lee 
 



  
 
URL: www.lcmonitor.com 
E-mail: info@lcmonitor.com 
Tel: +1 416 661 8520 

 
TRADE SERVICES UPDATE 

Volume 12, Issue 3, May – June 2010  

 

- 34 - 

 
From India 
 
Question 1 
 
I agree with T.O. Lee that ‘the word duplicate has different meanings in different languages.’ I might add that 
the interpretation of ‘in duplicate’ is also dependent on (specific) industry practice. Having said that, since the 
certificate was issued in duplicate (the question states, ‘contains on its face the statement “Covering all risks … 
in full set insurance issued in DUPLICATE”’), all the copies that were originally issued (original and second 
copy, both manually signed) were submitted, and the presentation satisfies the ISBP, I must say that, 
irrespective of what ‘in duplicate’ may mean, there is no discrepancy at all. 
 
Question 2 
 
‘LC required Insurance Certificate showing claim payable at Haiphong, Vietnam.’ 
 
Whereas, ‘the blank is filled with  “ABC Co, Ltd  123 Le Loi St., Ho Chi Minh City, Vietnam.’ Haiphong is 
NOT in Ho Chi Minh City, nor is it the other way round!  
 
I agree with Nguyen that a discrepancy on the ground of ‘data conflict’ can definitely be raised.  
 
Best Rgds. 
 
Rupnarayan Bose 
 
From Spain 
 
Please find enclosed my opinions: 
 
QUESTION 1. NO. In addition, ISBP cannot be used to claim discrepancies. 
 
QUESTION 2. NO. The credit asks for claims payable at Haiphong, and the document presented states this 
condition. 
 
Xavier Fornt  
 
From Singapore 
 
The insurance document is acceptable. If issuing bank requires two originals, it should indicate in its LC that a 
full set of two original insurance documents is required. If it indicates insurance documents in duplicate, the 
beneficiary may present either one original and one copy or two originals. 
 
As for the claim payable in Haiphong, it is also acceptable. 
 
Soh Chee Seng 
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From USA 
In response to question 1, I note that: 
 
From ICC Opinion R225 - 1995/96: 
 
‘Insurance certificate in 2 originals. If the credit calls for 2 originals of the certificate, then both must be 
presented. One may be labelled ‘original’ and the other ‘duplicate’ (not copy). When more than one original is 
issued, one must be classified as the ‘original and the other as the ‘duplicate’ of the original. That is, both 
originals constitute the full set issued, and should be accepted as such.’ 
 
From ISBP 29: ’29. The number of originals to be presented must be at least the number required by the credit, 
the UCP 600, or, where the document itself states how many originals have been issued, the number stated on 
the document.’ 
 
Question 2: 
In addition to T O Lee's comment, I would say there is no conflict because claims can be payable at more than 
one location.  ABC Co. may have multiple locations to receive and pay the claims and the required statement 
from the LC is included. 
 
Best Regards, 
 
Glenn Ransier 
 
From Canada 
 
Dear Glenn, 
 
Thanks for your valuable input. 
 
Documents checkers in banks have to step out of their work stations and play golf or mahjong with the traders 
to get themselves familiarized with current trade practices.  Otherwise they cannot perform their job well. 
 
Insurers like carriers, usually have their terms and conditions of services, preprinted.  If the insured needs 
special coverage or the insurer wishes to exclude some risks, a rider or endorsement will be attached to the 
policy.  Most often the insurer will not check each and every term in the policy to see if there is any 
inconsistency or conflict with the addition of the rider.  Competition is keen and an insurer cannot afford such a 
meticulous procedure.  That is life.  We have to face it.  So the court would consider this insurance practice and 
adjudicate that in case of conflicts or inconsistency, the handwritten words in a policy will override the riders or 
endorsements, which will override typewritten words, which will override words written in margin, which will 
override words preprinted in body of the policy. 
 
To save time in checking for inconsistencies, which can be very tedious, and to avoid future disputes, in some 
contracts, we see terms such as: ‘This term shall override any other conflicting terms, if any, in this contract or 
other contracts.’ 
 
This is also common sense.  Document checking cannot be as robotic as regarded by Bernard Wheble and 
Reinhardt Langerich. 
 
That is also why we cannot enforce the so called ‘best practices’ promoted by scholars living in ivory towers, 
who don’t need to consider the costs. Consultants are like tight rope walkers, they have to find a balance 
between theory and practice. 
 
T. O. Lee 
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From India  
 
Dear Glenn, 
 
I have absolutely no problem with the statement that, ‘claims can be payable at more than one location,’ or that 
‘ABC Co. may have multiple locations to receive and pay the claims.’ Sure, why not? This is, as one might say, 
the reality, the real world, the facts of life, or the world outside of the ‘ivory tower.’ 
 
But one cannot ignore the fact that, in credit operations, one also must contend with issues of compliance with 
LC terms, compliance with the stipulations of the UCP, data conflict, data inconsistency, complying 
presentations, discrepancies, and the like. A document examiner must do his job, too. 
 
The cited case, the LC clearly requires ‘Insurance Certificate showing claim payable at Haiphong, Vietnam.’ 
Pending a final call on which overrides which (viz., ‘handwritten words in a policy will override the 
endorsement, which will override typewritten words, which will override words written in margin, which will 
override words preprinted in body of the policy’), the document presented shows that claims are payable at two 
places, one of them NOT being Haiphong. 
  
If the applicant and the issuing bank wanted claims to be paid at more than one place, for example, not only at 
Haiphong, but also in Ho Chi Minh City, or anywhere in Vietnam, for that matter,’ then why not? In that case, 
the credit ought to have so stated! (The mere omission of the name Haiphong from the LC would have served 
the purpose.) But, was that the original intention/purpose? Are we to go by speculation, or only by available 
facts? Facts (the terms in the LC ) clearly indicate otherwise.  
 
Rupnarayan Bose 
 
From South Korea 
 
Question 1 
 
This is not a discrepancy. 
 
Question 2 
 
This is not a discrepancy. 
  
Chang-Soon Thomas Song 
 
From Switzerland 
 
Another typical issue where everybody is right and nobody is wrong. 
 
This issue goes far beyond the specific case. 
 
A French authority in documentary credit matters once wrote that ‘le banquier est écartelé entre son devoir de 
mandataire et son rôle d'auxiliaire du commerce international,’ i.e., (approximately) ‘quartered? between 
his duty as agent and his duty as an auxiliary of international trade.’ 
 
We all know circumstances where we are reluctant to raise a discrepancy because our experience tells us that 
the discrepancy is purely formal and will have no impact on the commercial transaction. Still ... 
 
The issue is how should a document examiner conduct his checking in 2010, i.e., through strict compliance or 
substantial compliance? 
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Should the examiner go beyond the UCP, ISBP, Opinions, Decisions, Statements, Recommendations, Queries, 
Docdexes, Papers, and also take into account (by learning them extensively ‘out of the work stations’), 
insurance practices, transport practices, inspection practices, origin rules, political or legal aspects such as 
sanction clauses, and so on?  Why not, but to what extent and where are the limits? 
 
Will the banking commission issue (another) statement telling us to do so and how? 
 
Will the examiner in the near future be allowed to handle a documentary credit according to what he knows of 
the real world and not only according to the material provided by the banking commission? Will the difference 
between a good examiner and a top examiner be the extent of their knowledge of the ‘real world’ and their use 
of common sense? (I don’t have much faith in relying on common sense for, if people used common sense well, 
the world would be a different and better place) 
 
Will all these considerations soon be obsolete due to the arrival and presentation of edocuments? 
 
Daniel Devahive 
 
From India  
 

Dear Daniel, 

Very well said, indeed. We do read occasional comments about the document examiner being advised to learn 
about best practices, go out into the real world, and get out of the ivory tower, etc. Your thoughts, in that 
context, (especially, ‘but to what extent and where are the limits?’) is very relevant. 

To me, such (mostly, uncalled for) advices on the examination of documents are similar to a judge in a court of 
law being advised not to stick to the letter or the spirit of the law, but to look beyond the law. Should he then 
not apply the law as it stands there and then and not go by only the facts or evidence placed in front of him to 
arrive at a judgement? Should he, instead, go into the circumstances, for example, that forced (?) a man to 
violate the law, the problems he faced, his family circumstances, his psychological profile, the value systems of 
the accused, his constraints and needs ... as you said, where is the limit? Is this his job! 

The UCP was developed after a lengthy process, after detailed discussions with a wide range of stakeholders, 
taking into account as many practical issues as possible based on feedback from the national committees, 
members of the industry, and the users. It was not created by people sitting in their ivory towers, nor by people 
far removed from the real world. 

Once finalized and approved, we have to accept the rules and work on the basis of the laws/rules as they stand. 

The UCP is not perfect. It can never be. But the way forward, I believe, is to offer constructive criticism to the 
ICC, and work towards formally changing the law to remove the glitches, to improve it further. No purpose will 
be served by being critical of (the judge or) the document checker whose job it is to apply the law as it stands at 
that point in time. He did not make the law! 

Just my thoughts. 

Rupnarayan Bose 
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From Ukraine 
 
We should not rule int'l trade and decide what is and is not important. We are responsible to the beneficiary and 
to the applicant for carrying out the LC conditions under the rules that they are subject to. We should not be 
guessing what was intended by this or that condition put forward by the applicant. (ISBP ART.2). 
 
If we start to examine the documents based on our own experience (in trade, legal issues etc.) we should then 
handle the LC, contract, and legal proceedings, if any, for our customer to the end to prove that our opinion was 
correct. So the UCP and the LC itself are the law for examination. The problem actually occurs when the 
checker cannot apply the UCP correctly. Then the first proceeding may be initiated by the customer against the 
bank :)). The bank would probably win but would lose much time and effort. 
 
Now as for the insurance document 
 
1) Place for payment claims: to avoid any ambiguity any preprinted and/or overprinted text should have been 
deleted and approved as a correction, otherwise following art.14d of the UCP I'd raise a discrepancy. 
 
2) First of all it is the requirement of the LC to present a ‘full set,’ i.e., all issued originals must be presented. 
The document shows as issued ‘in duplicate’ what is normally understood to be two equal in force documents, 
i.e., two originals.  The second, fold though manually signed, is marked as 'copy,' which according to art.17b of 
UCP cannot be treated as an original. 
 
Lyudmila Yeremenko 
 
From Canada 
Dear Rupnarayan, 
 
I would be pleased to respond to your comments below, which represent the thinking of a lot of LC 
practitioners: 
 
‘Very well said, indeed. We do read occasional comments about the document examiner being advised to learn 
about best practices, go out into the real world, and get out of the ivory tower, etc. Your thoughts, in that 
context, (especially, ‘but to what extent and where is the border?’) are very relevant." 
 
FYI, upon public demand and request, I have prepared workshops on ‘What bankers should know about non-
bank trade practices?’ (such as cargo insurance, transport by air, sea, road, and multimodal, including charter 
party carriage).  After completing these workshops, bankers should have no difficulty determining compliance 
on documents about cargo insurance, all modes of transport, and the charter party bill of lading.  The workshops 
provide the limits.  What bankers need not know will not be included in the workshops. 
 
Periodical refresher courses provide updates on the trade practices of non-bank trades, such as cargo insurance 
and transport. 
 
So bankers now cannot rely on the excuse: ‘Where are the limits?’ 
  
The real issue before us is therefore:  
  
Whether your bank has the budget for it? Or whether you are willing to learn new things (not tricks of course :-
), just for laughs to ease the worries, anxiety, and tightened nerves built up by watching the exciting World Cup 
matches when your favourite team is one goal behind.)  As a Brazil fan, I always hope that this team loses one 
goal first so that we can see them working harder for our enjoyment. 
 
T. O. Lee 
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From Canada 
 
Dear Daniel, 
  
I would like to share my views on your statements quoted here below:  
 
‘Will the examiner in the near future be allowed to handle a documentary credit according to what he knows of 
the real world and not only according to the material provided by the banking commission? Will the difference 
between a good examiner and a top examiner be the extent of their knowledge of the ‘real world’ and their use 
of common sense? (I do not have faith in common sense, for if people were good at using common sense the 
world would be a different and better world) 
 
Will all these considerations soon be obsolete due to the arrival and presentation of documents?’ 
 
1    It is unreasonable, if not also ridiculous, that compliance of a cargo insurance policy be determined by a 
person who does not know cargo insurance basics.  It is like putting a gun into the hands of a baby, as is well 
said by a Chinese proverb.  ‘If you cannot stand the heat, you better stay away from the kitchen’ is the another 
comment from the English world. 
  
2     FYI, to fill market needs I have prepared workshops to show document checkers what they need to know 
about cargo insurance and transport.  So they do not have to worry about ‘where are the limits?’ ‘Out of 
bounds’ knowledge will not be included in the workshops. 
  
3    Common sense is promoted by Bernard Wheble, the father of the LC, and Reinhardt Langerich.  Whether 
all people have common sense or not is not an issue.  We are all different.  Some are winners and some are 
losers, the same as in World Cup.  Can a banker tell his clients that he has no common sense? 
 
T. O. Lee 
 
From Canada 
 
Dear All, 
 
If the LC asks for claims payable in A and the policy states claims payable in A but also includes a second place 
B for payment of claims, there is nothing wrong with this.  It is in fact more favourable to the holder of the 
policy.  He will have more choice. 
 
Let us consider a real life case. 
 
A husband is busy watching the World Cup and asks his wife to buy him Colgate tooth paste.  When his wife 
goes to the supermarket, she notices that there is a bundle offer at Wal-Mart ‘Buy one Colgate tooth paste and 
get one free Dove soap.’  Can her husband blame her for ‘non-compliance’ to his request?  If he did, I bet that 
he would not watch the World Cup at home any more because he should be in a hospital.  However, I can think 
of one possible benefit for him.  His tooth paste may last longer because he has lost some teeth due to his 
‘refusal notice.’ 
 
So what is wrong when the LC requirement is filled and an additional benefit is offered?  I would say this is 
‘double compliance.’ 
  
T. O.  Lee 
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From Denmark 
 
I have following comments: 
 
Question 1:  
 
The presented insurance document is discrepant. 
 
The L/C requires full set and the document itself states issued in two originals.  
 
Therefore two originals are required, and the document marked copy is not an original. 
 
Question 2: 
 
The presented insurance document is not discrepant. 
 
The requirement stated in the L/C is also stated on the document. This statement is not in conflict with the other 
statement concerning claims payable. 
 
Jakob Ingerslev 
 
From Ukraine 
 
I agree that it's not enough to use the UCP only to check the documents and I know that a knowledge of the 
common practice is a valuable thing. 
 
In this respect, if the insurance company would like to provide several places for payment then the document 
should state ‘Claims payable at Haiphong, Vietnam, and/or ABC Co., Ho Chi Minh’ or something similar. 
The document presented leaves place for doubt and appears as if someone forgot to delete the incorrect data.  
The document presented contains on its face the statement ‘Claim payable at Haiphong, Vietnam’ as required 
by the LC. However, the document also has a preprinted box ‘Claim, if any, payable at/in: _____________’ ;   
and the blank is filled with  ‘ABC Co, Ltd  123 Le Loi St., Ho Chi Minh City, Vietnam.’ 
 
The blank was intentionally filled with ABC Co Ltd. And after that perhaps overridden with the required text. 
In the real world we may find out that the company ABC Co. won’t accept the claim because they had received 
other instructions from the insurance company (in particular that payment under this certificate would be made 
in Haiphong). 
 
Certainly I don't know how insurance companies used to work but I know how many of local companies now 
work.  They can refuse to accept the document because of the slightest deviation and that is very often not 
because they don't want to fulfil their obligations but because of the imperfection of local law. 
 
Lyudmila Yeremenko 
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From Switzerland 
 
Dear T.O., 
 
I fully agree, as Lyudmilla puts it, that ‘knowledge of the common practice,’ that is, some knowledge in 
transport, insurance, contracts, Incoterms, etc., is a valuable thing and, for that matter, a necessary thing. It 
helps the banker in various circumstances. 
 
I have no doubt that the workshops you have prepared are very valuable too.  
 
But in documentary credit matters the trade practices cannot prevail over the rules and other texts of the 
Banking Commission. 
 
As regards the problem concerned, i.e., Haiphong v. Ho Chi Minh City, if I take the trade practices (insurance 
practice) and common sense into account, I could accept the document as a complying document. But so far and 
unless the Banking Commission tells me that trade practices must be fully considered (again: why not?) the 
document for me is discrepant. 
 
Daniel Devahive 
 
From Vietnam 
 
I am of the following opinions: 
 
Question 1: 
 
 I tend to think that it is not a discrepancy. In reply to a similar query, Thierry Senechal, Policy Manager of 
Banking Commission, wrote in Document 470/TA.725 (ED) as follows: ‘If an insurance document states 
“issued in duplicate” it could mean an original and a copy, as issued by the insurance company, as opposed to 
an original and a photocopy.’  The copy in this case is understood as the copy of the original, not an original or 
a photocopy. I believe Senechal’s view is correct. 
 
A full set does not always mean more than one original. Therefore, if the applicant expects to receive a full set 
of more than one original, he should state the number of originals required, e.g., Insurance certificate in two 
originals. 
 
Question 2: 
 
I must say that it is not a discrepancy (because, just a joke, I don’t want to lose any teeth as warned by T.O 
Lee).  
 
From the described scenario, I see that the statement ‘Claim payable at Haiphong’ appears in the document 
without indicating the agent’s name and address, whereas the blank of the preprinted box is filled in with the 
claim settling agent’s full name and address. This may reveal the truth that the insurance company has no agent 
in Haiphong, and that the statement ‘claim payable at Haiphong’ is indicated in order to comply with the LC 
requirement, whereas the claim if any is to be submitted to its nominated agent in Ho Chi Minh City for 
settlement. 
 
Anyway, the statement ‘Claim payable at Haiphong’ is stated in the document as required by the LC, hence, the 
document is deemed to be complying. No matter where the claim settling agent is, the claim can be payable at 
Haiphong. 
 
Nguyen Huu Duc 
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From Switzerland 
 
T.O., 
 
Somehow, your real life case conflicts with ISBP 64 b. 
  
Daniel Devahive 
 
From Canada 
 
Thanks for reminding me of ISBP paragraph 64 (b) which is however, highly controversial. 
 
In trade practice, manufacturers normally will ship 10 per cent free spare parts with household appliances.  This 
trade practice should be respected by UCP 600 and ISBP. 
 
Having said that, I would like to share with you one of my past cases where consumer goods were shipped from 
the United States to a Muslim country.  To maintain privacy I will not disclose other details here. 
 
Along with the goods, posters were shipped as free promotion materials but were not called for in LC. 
 
The problem was that those American posters featured a very sexy scantily clad model, which resulted in the 
posters, as well as the consumer goods, being confiscated and destroyed by the customs authority. 
  
Under such unusual situation, ISBP paragraph 64 (b) should apply, although not necessarily in other more usual 
circumstances. 
 
Hence I do not support this paragraph whole heartedly. That is why I cited the Colgate tooth paste bundled with 
Dove soap example.  I think ISBP 64 (b) should not apply to this bundle sale.  
  
T. O. Lee 
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Famous Last Quote 
 
 
We’re all going on a summer holiday 
No more working for a week or two 
 
 
 
‘Summer Holiday’ Sung by Cliff Richard. Lyrics by Bennett / Welch. 
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