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From the editor

This is the last issue of the LCM newsletter for 2011. It is out just in time to cover the
ICC Banking Commission meeting held in Beijing 26 and 27 October. Again it was a
meeting that had a variety of topics on the agenda. Here is a selection:

Update from the banking commission officers
The strategy of the commission was presented. It comprised plans for the following five
areas:

¥ 1) Traditional Trade and Rule Services

2) Open Account & Supply Chain Finance
3) Global Regulatory

4) Legal & Compliance Updates

5) Risk & Asset Management

Banking Commission projects

The various, and very different, projects of the Banking Commission were presented, that is:
e The process of the revision of the ISBP
e The progress of the URDG 758
e The AML (Anti Money Laundering) project
o An educational paper on how to deal with sanctions is being prepared.
o There seems to be an increase in bill-of-lading fraud. A dialogue with the IMB (International
Maritime Bureau) will be initiated.
e The ICC Registry
o A huge collection of trade finance data from major banks has been reviewed. The result reveals trade
finance as a low-risk area.
e Market intelligence
o A new market intelligence survey is on the way
e The BPO (banking payment obligation)
o The ICC and SWIFT are in the process of developing the BPO rules.
e Forfaiting rules
o Draft two of the forfeiting rules was presented.

Basel 111

Basel 111, and its impact on trade finance, was discussed. The good news was that the Basel committee had just
released some changes to the handling of trade finance products under Basel I11. The Committee agreed to waive
the one-year maturity floor for certain trade finance instruments under the advanced internal ratings-based
approach (AIRB) for credit risk. It also agreed to waive the so-called sovereign floor for certain trade-finance-
related claims on banks using the standardized approach for credit risk.

Although this is a small step, it is seen as an important first step to achieve what is considered a fair treatment of
trade finance under Basel Il11.

See more information here: http://www.bis.org/press/p111025.htm
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And so once again we have reached Christmas and the New Year, and | will take the opportunity to thank our
readers for the increasing support and interest! At the same time | would like to express my gratitude to the
editorial board. Bottom line is that without their enthusiasm and contributions there would be no newsletter!

Ending this editorial I leave the final words to Mr. T.O. Lee, who will share with us his experience riding a micro
lite:

Riding a micro lite is a scary experience as the only safety fitting ~
is the motor-car-like seat belt and nothing more. | had to step onto
a steel bar and hold on to the steel railings running at waist level.
Cameras and/or video shooting are strictly prohibited as it is too
dangerous to do so, not to mention that the camera may be
dropped and hit someone on the ground below.

The cost is about USD110 for twenty minutes, cheaper than a
helicopter ride (USD150) and without the ear shattering noises AT TR
and vigorous shaking. However, if the safety belt is not functioning well in a mlcrollte then you can
only say your prayers :-(

But the view is totally unobstructed and it is a great experience to ride over the waterfalls below, for
more exciting than the panorama seen on the simulated helicopter ride in Disneyland, Florida.

T.O.

Happy new year!

Kim Sindberg

Editor in Chief

Trade Services Update
info@lcmonitor.com
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The Editorial Board Expands

This time it is my pleasure to announce the appointment to the editorial board of

Mr. Andreu Vila
as Contributing Editor

See bio at: http://tradeservicesupdate.com/editor vila

Best regards
Kim Sindberg
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The UCP —-A Self-sufficient Instrument?
By Ms. Wang Xuehui (English name Ofei)

Ofie is a Lecturer in Anhui Agricultural University, Hefei, China

Bio: http://tradeservicesupdate.com/editor ofei

Background

There is no doubt that an LC is a 'self-sufficient instrument’ to guarantee payment by a bank to the beneficiary.
This is stated in the ‘independence and abstraction’ principle of the LC. UCP (n0.500 as well as 600) is therefore a
'self-sufficient practice guide' for bankers when they check documents. For that reason it is understandable that
many articles covered in the UCP 600 are ruled only by the banking industry but conflict with the relevant legal
system or, for that matter, industry practices.

The ICC Banking Commission has stated more than once that a banker should not be expected to be an expert in
transport or in the insurance industry, etc. Therefore, bankers are allowed to examine the presented documents on
their face and will disregard the pre-printed clauses in documents.

| agree that the UCP provides practices and rules regulated for bankers. However, the question now is how to
balance the conflicts between the UCP and present practices! It seems a tough question to answer.

Typical conflicts

While bankers check transport documents, they often read a pre-printed clause such as: 'If Required By The
Carrier, One Original Bill Of Lading Must Be Surrendered In Exchange For The Goods Or Delivery Order.' Or
‘Where the bill of lading is non-negotiable, the Carrier may give delivery of the Goods to the named consignee
upon reasonable proof of identity and without requiring surrender of an original bill of lading. Where the bill of
lading is negotiable, the Merchant is obliged to surrender one original, duly endorsed, in exchange for the Goods.'

ICC Opinion TA675rev addresses this question, and the analysis states that the above-mentioned clause (the latter)
is considered to be terms and conditions of carriage and will not be examined according to sub-article 20 (a) (v).

However, the analysis also indicates that 'It should be noted that in accordance with the terms and conditions of
the credit the bill of lading has been issued in a negotiable form. 'This statement is somewhat provocative. It seems
to make us think that if the BL was issued in a non-negotiable form, then the discrepancy would be valid. If that is
the case then the above clause must be checked and will not be disregarded. This conflicts with the general rule as
mentioned in UCP 600 sub-article 20(a) (v).

The self-sufficient nature of the UCP tends to isolate if from other industries. However, it is obvious that the UCP
cannot be completely separated from other involved industries. The simple reason is that the UCP is a book of
rules for LC transactions, that is, where the LC must manage the payment in a cross border transactions. These
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transactions naturally involve many parties besides the seller and buyer. Logistics, insurance, banking services,
inspections, customs, etc., are all necessary components to fulfill a complete transaction. Banks are just one of
those who secure payment under an LC. Thus, how can the UCP be isolated and be considered a self-sufficient
instrument only for bankers?

Another typical conflict lies in the insurance documents. ICC Opinion TA709rev questions if an insurance
document that indicates a 'warehouse to warehouse clause' without an indication of the date of issue is acceptable.
The conclusion states that it is acceptable provided the insurance document indicates that cover has been effected
from warehouse to warehouse. From the conclusion it is hard to argue that the UCP is a 'self-sufficient instrument’
for bankers. At least when drafting the UCP or giving opinions, some practices in the insurance industry have been
taken into consideration. Otherwise, how could bankers know the "W/W Clause' or ‘transit clause' since they are
not required to know insurance practices? | was told that while revising the ISBP 681 some experts from the
insurance industry were also invited to comment. Also, in the consolidated Final Opinions of the ICC Banking
Commission October 2011, a typical statement like the following is included: 'In respect of query 751, we would
like to point out that views were sought from two eminent members of the ICC's Transport Commission. Their views
supported the conclusion that has been reached.'

These actions indicate that the Banking Commission does not wish the UCP to become an isolated instrument. As
mentioned above the core issue is to find a good balance.

In ICC Opinion TA688rev the query is in relation to how the insured is named. The analysis is in fact an incorrect
understanding of insurance practice and even contradicts the insurance act. This was discussed in my article in
DCInsight!. Almost every insurance act will require the assured to be a specified party instead of 'to order' or even
'to bearer." However, we see conflicting answers to this query. If we still insist that the UCP is a 'self-sufficient
instrument' does this mean that we need to insist on inappropriate decisions?

The Road to Take

Objectively speaking, conflicts are everywhere. National conflicts, economic conflicts, legal conflicts etc. These
are problems we human beings to face every day. Again, one of the main tasks for us is to try our best to eliminate
these struggles in as much as possible. The self-sufficient nature of the UCP is not important. What matters is
whether or not it can facilitate international trade smoothly. In order to achieve this goal, more efforts needs to be
made. The most sensible solution would be to make the UCP mesh with other practices. As | have suggested many
times, experts from different industries should be invited to join in to improve the UCP if (or rather when) there is
another revision.

The endorsement issue in insurance documents, DCI, Vol. 17, No.1, January - March 2011.
-6 -
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UCP 600 — Article by Article (Article 27)

Following the tradition of the newsletter Trade Services Update we provide article-by-article comments on the
UCP 600. The next one up for discussion is article 27:

Clean Transport Document

The article addresses issues that were covered in UCP 500 article 32. Compared with UCP 500 there aren't any
substantial changes.

The article is qualified in various ISBP paragraphs:
Multimodal transport documents: paragraphs 82 and 83
Bill of lading: paragraphs 106 and 107

Charter party Bill of lading: paragraphs 126 and 127
Air transport document: paragraphes 148 and 149

In essence the provisions are as follows:

1. A bank will only accept a clean transport document.

This means that the transport document must not bear any clause or notation expressly declaring a
defective condition in the goods or their packaging.

2. The word 'clean’ need not appear on the transport document. This applies even where the LC has a
requirement for that transport document to be ‘clean on board.'

3. The word 'expressly' should be understood literally. For example a statement like 'packaging may not be
sufficient for the sea journey' is NOT a discrepancy whereas a statement like 'packaging is not sufficient
for the sea journey' is a discrepancy.

4. Even if the word 'clean’ is on the transport document, but subsequently deleted, it is not considered a
discrepancy.

5. ' General' statement s | i 'Baa by SldppertpGomain’dses nat makech a n d
document discrepant.
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Electronic Signature and Authentication
A debate among the country correspondents.

Topic for discussion:

Since last year, we have increasingly received documents that bear no visible signature but indicate a
statement 'this document has been signed by electronic method and authenticated.' Does this signing
manner qualify as being signed according to UCP 600, article 3? How does one examine an electronic
signature appearing in a paper document if the LC is subject to the UCP 600 rather than an eUCP? Is
‘electronic method of authentication' in UCP 600, Article 3, equivalent to ‘electronic signature' covered
in eUCP sub-article (e3)(ii)?

We have experienced some arguments against the presenters. Before the ICC clarifies the issue of
‘electronic signature,’ | hope these disputes will not happen in the case of certain important documents
such as the bill of lading or the insurance certificate.

Answer from Romania:

Despite the fact that | have never faced a case like this, | think that in respect of UCP 600, article 3,
and ISBP 681, paragraph 39, a document issued in this manner is acceptable under the condition that
the LC is not restrictive in this regard (for example, it does not state that only handwritten signatures
and/or signature stamps are acceptable).

eUCP, article 3(ii), refers to electronic records and not to paper documents.

Bogdan llie

Answer from Spain:
I believe that a credit subject to UCP 600 does not allow for electronic presentations.

However, in this case, it appears article 3 clearly allows this kind of signatures, but, | have no
experience in similar cases.

Xavier Fornt

Answer from Canada:

I think this question is a bit complex for several reasons and, although we might like it to be covered
within the scope of UCP, that could have other implications. For example, it would be fine to have
invoices and the packing list signed electronically if the credit so allowed or if issued as per the eUCP.
However, where a bill of exchange is submitted electronically, which is a critical document under term
credits, the local law should allow such presentation of electronic signatures.

In Canada the bill of exchange act requires manual signatures in ink on these bills, and this might be
true in many countries globally. So, in short, where all parties involved in the transaction agree and are
in business things will work well. In scenarios where a confirming bank is holding an accepted bill of
exchange signed electronically, it might face issues in collecting from a defunct bank whose local law
needs signatures in ink. This may seem farfetched but is not that unlikely given the current
environment we all live in.

Vincent Barboza
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Answer from Czech Republic:

I must say | feel like | have missed something ... It is quite a surprise to me that some would accept
this as a 'signature.’ Or is there some misunderstanding?

My observations are as follows:

Regardless of whether the credit was an a UCP or eUCP one, the document is apparently a paper one
and must be examined against the UCP. UCP 600, article 3, applies with the wording as follows:

‘A document may be signed by handwriting, facsimile signature, perforated signature, stamp, symbol,
or any other mechanical or electronic method of authentication.'

Yes, article 3 mentions 'electronic method of authentication'. But that does not mean that the mere
statement that a 'document has been signed by electronic method and authenticated' qualifies as an
‘electronic method of authentication.'

In my understanding article 3 is a general article also allowing electronic presentations (even if the
credit does not expressly refer to an eUCP, and especially in case of an eUCP credit, both UCP article
3 and eUCP articles (esp. €3) must be read in common context - the eUCP credit is also subject to
UCP).

In my view one must use common sense and pose the question as to what is the main purpose of a
signature. A signature is used for authentication, that is, as a 'symbol’ or other 'unique feature' that can
be verified in some way with the aim of authenticating the document. A manual signature can be
verified against a list of authorized signatures, and an ‘electronic’ signature by the use of electronic
machine 'scanning' and comparison of the data.

There is no doubt that an electronic document may be signed by an ‘electronic method of
authentication'. But the question arises as to whether this may apply to a paper document. Maybe a
kind of a label containing a chip or similar device (magnetic strip? something else? If put under
extreme torture, such as at a week long URDG seminar, - | might accept a barcode as a 'signature’;
refer to opinion R636) might be recognized as an 'electronic method of authentication.’ - It can be
'scanned’ (electronically extracted or read from the document) for unique data and checked against a
control set of data stored elsewhere. But a mere statement that a ‘document has been signed by
electronic method and authenticated' without any apparent sign of any such electronic ‘authentication’
appearing on (or better 'incorporated within') the document cannot qualify for such authentication; no
one can check the authenticity of the document just against such a statement.

And as suggested by the originator of the query; would you accept such a statement in lieu of a
signature on a bill of lading? I don't think so ...

By the way, | recently received a document (I guess it was an invoice - we always require that invoices
be signed in credits issued by us) bearing a statement "This document was generated by computerized
means and requires no manual signature." Of course, we refused because the invoice was not signed,
although we do not expressly require 'manual’ signature.

Radek Dobgg

Answer from India:
Dear Radek,

I am in complete agreement with you in every way.

You are perfectly right when you say that the 'signature is used for authentication purposes.’. One who

-9-
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signs a document (manually or electronically) assumes ownership of the same, and takes conscious
responsibility for the genuineness of that document. Where a document states, ‘this document has been
signed by electronic method and authenticated," I would simply have to ask, '"Where on the document
is that signature (purportedly by electronic method), and where is that supposed authentication?"

You said: '‘But the question arises as to whether this [electronic method of signing a paper document]
may apply to a paper document." Agreed. Where documents are signed manually, specimen signatures
are exchanged beforehand to make comparison and verification possible. For electronic messages
requiring authentication, test keys are exchanged. | am not sure whether a chip or a magnetic strip or a
barcode on any printed document would be acceptable in law as a 'signature,’ as a means of
authentication. How one is supposed to verify the uniqueness or genuineness of electronic signatures
on paper documents, unless the issuer equips the receiver in advance and takes responsibility for that
mechanism?

Regarding the statement, "This document was generated by computerized means and requires no
manual signature,’ these are common nowadays. But it's neither here nor there; '... generated by
computerized means' can be achieved by using a laser or inkjet printer in one's home too. Even a bill
of exchange can be similarly generated ... so? Most documents (from personal letters to bank
statements) are generated by computerized means these days, there's, nothing unique in that. But I see
no reason why a computer-generated print out should absolve the maker from signing or
authenticating that document, if a signature thereon is called for. Such statements ('... require no
manual signature ...") appear to be nothing but ways to avoid additional work and save labour and time.

I'd say that the only way to make such computer generated unsigned documents acceptable to the
receiver would be where the issuer, through another ahem ... signed, document, takes blanket
responsibility in advance for the authenticity of all subsequent documents produced in the manner
specified.

I still wonder. If a paper document 'requires no manual signature,’ what about authenticating it any
which way, say non-manually - as long as the signature conforms to Article 3? But no signature at all,
just because it's produced by a computer is not acceptable.

In my opinion, if a document requires a signature, it must be 'signed.’ Otherwise (to borrow your
words!), 'no one can check the authenticity of the document against just such a statement." | agree with
you, one hundred percent!

Rupnarayan Bose

Answer from UK:

Foll owing Rup’s comment s, 'signingaddocumentis intehdedrok t
confer a legal substance to it. In the case of a representation made on a company document that is hand
signed, it should enable full recourse against the company, regardless of who actually signed the
document, regardless of whether the signatures are capable of being authenticated, and regardless of
whether the signatories are empowered to sign.

The same principle should also hold true for an electronic signature. Therefore in the given case,
where the document states ' this document has been signed by electronic method and authenticated,’
the only requirement from a legal point of view (and a UCP point of view) should be to require
evidence of the electronic signature, but not necessarily evidence of authentication. However, unlike a
hand-signed document, which at face value bears evidence that it has been 'signed," with an
electronically signed document, the recipient must be able to not only satisfy himself that the
document bears an electronic signature, but more important, that the signature is capable of being

-10 -



e

o URL: www.lcmonitor.com
LAE E-mail: info@Ilcmonitor.com TRADE SERVICES UPDATE
MONITOR Tel: +1 416 661 8520 Volume 13, Issue 6, November— December 2011

verified by the recipient, such as through web-based signature generation and verification commonly
used for insurance certificates. By this standard, my view is that a document bearing the statement :
'this document has been signed by electronic method and authenticated', is simply that, a statement,

but not a 'signature.’ 1 would need to see evidence of the 'signature,’ and reference to a decoding

source before | could satisfy myself that it has been signed. Furthermore, | might also question the
value of a document on which the issuer as

Abrar Ahmed

Answer from China:
Hi Radek,
As the 'originator of the query,' | thank you for your comment.

Your position that a mere statement ‘documents have been signed by electronic method and
authenticated' does not qualify as an ‘electronic method of authentication' is exactly what | believe. But
the frustrating fact was: when you cite the discrepancy 'xx documents not signed,’ you encounter a big
challenge, that is, the presenters will always quote UCP 600, article 3, to argue against you. It seems
the barrier remains that UCP 600, article 3, is too vague and weak to tell us what ‘electronic method
and authenticated' refers to; nor does ISBP 681, paragraph 39, explain it. And then everyone has
his/her own interpretation of an 'electronic signature,' this is surely a source of dispute.

In particular, I think your position that an electronic signature must be 'authenticated' is an important
starting point. Then please also consider this :

If an LC is subject to UCP 600 (rather than eUCP), will it allow us to present a document which is
'signed by electronic method and authenticated' and then downloaded from a PC and printed as a paper
document for presentation? If yes, the difficulty is how to distinguish between a document that is
created in the above way (for example, it could be that way as TA737rev., incorporating a verification
ID and online website within the paper document) and a document that is merely printed with a
statement that ‘documents have been signed by electronic method and authenticated.’ | believe the
latter one is the one we strongly protest, as this could be a loophole for fraudulent documents.

Sheilar Shaffer

Answer from Czech Republic:
Hi Abrar!

I believe you mentioned a crucial point. We examine the documents as to how they appear on their
face. We are not required (and without the allegation of fraud not even allowed) to go any further.
Truly, we do not verify the authenticity of the signatures appearing on any documents (unless provided
by the credit against a specimen forming its integral part, but that would be rather exceptional
situation), we satisfy ourselves by seeing that there appears to be a signature (authentication) capable
of being verified.

To at least try to answer Sheilar's question, let's start from here: All credits issued subject to the UCP
allow documents signed by ‘electronic method of authentication." But a document ‘downloaded from
PC and printed as a paper document' is not the original document, is it? Where a document was
created in an electronic form, it is an electronic document. Unless electronic presentation is expressly
allowed by the credit, the documents must be presented in paper. | believe that we must suppose that a
'binding’ version of a document only exists in one form, either electronic or paper, but not both. For
example, if we have a bill of lading capable of being presented to the carrier for release of goods in an
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electronic form, but also capable of being printed out and then presented on paper, once printed out, it
ceases to be an electronic original document and starts its life as a paper original document only. And
being a document of title, it will require some form of authentication, most likely a scanned and
reprinted signature.

Or, maybe, put in a simpler way, if an electronic document (original in its electronic form) is printed
out and we suggest that it is the electronic signature of the electronic document that matters, we are
not presenting an original but only a printed-out copy.

So I do not believe that you can have an electronic and electronically signed document, print it out,
present it to a bank under an LC and just say, well, my electronic original is signed and the statement
to that effect on the paper printout is sufficient.

Radek Dobg§g

Answer from UK:
Dear Radek,
I completely agree on all points.

However, | suppose | was considering the query from the angle of an electronic encoded/encrypted
'signature’ contained on a non-electronic document, rather than focusing on an electronic document
output containing such a 'signature.’ Excepting perhaps documents of 'title," this would allow
examination under the provisions of article 3, and guided by paragraphs 28-33 of the ISBP.

But in any case, i agree with your statement that it is not sufficient to state that the document has been
electronically signed and authenticated. There must be evidence of the actual 'signature,’ and in my
view, a reference to a source (on the document itself) from where this 'signature' may be verified. Of
course, unless the bank had a vested interest in the document, the responsibility for verification would
not devolve onto the bank.

Abrar Ahmed

Answer from Australia:

Reading these mails, | have to acknowledge that practices and customs do move on and we (especially
banks) need to adapt; perhaps this is such an occasion.

To me the problem appears to be as follows: how can a document that seeks to imply issuance from an
electronic record be distinguished from one that is issued from a computer and at the bottom says 'For
& on Behalf of X, John Doe.’

They both profess to have been issued and signed electronically but the latter version clearly raises
some doubts as to whether the issuer has merely left out the signature. On paper it appears to be
nothing more than a sentence typed on the bottom of a document.

The UCP acknowledges that paper documents can be electronically authenticated and states
documents are to be examined on their face. | will construe this to mean that a bank is in no position to
question a statement on a document to the effect that the document is electronically signed /
authenticated.
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Based on that | would accept a document stating something similar to 'Issued by [name], [title], and
this identification represents the electronic signature of the stated person.’

Hari Janakiraman

Answer from India:

Apologies, but I have to disagree. Such documents are unacceptable under the UCP, for reasons stated
in my posting, and for reasons adduced by Dobas and Abrar.

In my opinion, both of them very nicely summed up the issues and offered excellent conclusions to the
whole issue.

Rupnarayan Bose

Answer from China:
Dear all,

Thank you very much for you valuable comments. | believe that this issue is not easy to draw a
conclusion on or reach consensus about. Please excuse my awkward understanding here, but to me,
there are still some blind spots that need further clarification:

1. As for the question that If a LC is subject to the UCP 600 (rather than the eUCP), will it allow
presentation of document that is 'signed by electronic method and authenticated' and then downloaded
from a PC and printed as a paper document for presentation? I'm still not so sure why the answer
should be 'No.’

2. Whether a paper document created in the above way should be treated as a copy is another question
derived from the issue. The ICC Decision on Original Documents (dated on 12 July 1999) also stated
that 'documents printed in their entirety from electronically stored text are presumably intended by the
document issuer to be original and in practice are accepted by banks as original." Would such wording
also be applicable to downloaded documents? Another example that we might consider is TA737rev.
The certificate of origin in TA737rev was also downloaded from the website (but the difference was
that this one had an attachment of an invoice), however, the ICC opinion treated it as the ‘original.'

Sheilar Shaffer

Answer from Spain:

Dear Hari,

| agree with you. Article 3 of UCP clearly allows this kind of signature.
Let's read it again:

A document may be signed by handwriting, facsimile signature, perforated signature, stamp, symbol,
or any other mechanical or electronic method of authentication.

It appears that other colleagues accept only handwriting, facsimile, perforated, stamp, or symbol
signatures, that is only what they can see.

In any case, it is a very interesting question and perhaps some experts on electronic questions can help
us.

Xavier Fornt
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Answer from Czech Republic:
Hi Xavier and Hari,

The most important matter is that this (the statement) is not in fact a signature! It is a mere statement.
A paper document is a paper document, a statement on a paper document that 'this document has been
electronically signed' does not represent any kind of a signature, absent any feature capable of being
authenticated (regardless of whether the bank itself does have such capability).

To make it more absurd, there is (under the UCP) no real difference between a paper document
prepared on in a computer (such as, but not limited to, those prepared on any text editing or accounting
program) and printed out on the one hand and a handwritten document on the other. | can imagine a
handwritten document stating (in handwriting) 'this document has been electronically signed.' But that
reasoning it is suggested that a bank could not question such a statement.

This is not to say that a paper document cannot be electronically signed (regardless of whether
generated by a computer or made by hand), only that a statement merely asserting that a document was
signed does not represent a signature per se. In this case, what was signed, maybe, is the ‘original in
the computer (i.e., the signature is somewhere ‘"inside the computer'), which, however, remains
electronic. The paper document (printout) itself - here we still assume that a paper document was
required! - is not signed in this case.

Radek Dob§gg

Answer from Spain:
Hi Radek,

If you don't accept the statement : 'THIS DOCUMENT HAS BEEN SIGNED BY ELECTRONIC
METHOD AND AUTHENTICATED,' what do you consider is an ELECTRONIC METHOD OF
AUTHENTICATION as regulated in art 3 7??

Probably I am not expert enough in this field.
Thanks for clarifying.

Xavier Fornt

Answer from Czech Republic:
Hi Xavier,

I tried to explain that in one of my previous mailings, so | will just copy-paste (sorry for repeating
myself for those who remember):

‘In my understanding article 3 is a general article also allowing electronic presentations (even if the
credit does not expressly refer to the eUCP, and especially in case of an eUCP credit, both UCP,
article 3, and eUCP articles (esp. e3) must be read in a common context - an eUCP credit is also
subject to UCP).

In my view one must use common sense and pose the question as to what the main role of a
signatures. A signature is used for authentication purposes, that is, as a "symbol" or other "unique
feature™ that can be verified in some way with the aim of authenticating the document. A manual
signature can be verified against a list of authorized signatures, and an “electronic” signature by the
use of electronic machine "scanning™ and comparison of the data.
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There is no doubt that an electronic document may be signed by an "electronic method of
authentication.” But the question arises as to whether this can apply to a paper document. Perhaps a
kind of a label containing a chip or similar device (magnetic strip? something else? If put under
extreme torture, such as at a week long URDG seminar, | might accept a barcode as a "signature™;
refer to opinion R636) might be recognized as an "electronic method of authentication.” It can be
"scanned" (electronically extracted or read from the document) for unique data and checked against a
control set of data stored elsewhere. But a mere statement that a "document has been signed by
electronic method and authenticated” without any apparent sign of any such electronic ‘authentication’
appearing on (or better 'incorporated within') the document cannot qualify for such authentication; no
one can check the authenticity of the document just against such a statement.'

And to elaborate a little on top of that:

Documentary credits require presentation of documents. The documents required must be presented in
their entirety (presentation of only a part of a document is non-compliant). If electronic presentation is
required, there may be a set of data representing the document itself and another set of data, however,
clearly related (or 'affixed’) to that electronic document representing its 'signature’ (or authentication,
whatever you wish to call it for, it remains a 'signature’ under the UCP). Accordingly, a paper
document must also be presented in its entirety, meaning the document itself and the signature at the
same time (the signature being clearly 'linkable' to the document). Any document required by the
credit or UCP to be signed shall not suffice, unless the 'signature’ clearly pertaining to that document is
presented together with it within the same presentation.

A document containing a mere statement suggesting that there is, somewhere in space, in some
electronic system, network, Internet, or elsewhere, a signature pertaining to that document is not a
signed document acceptable by UCP. The signature must also be presented together with the
document. We are used to see it as a manual signature, facsimile signature, a signature on a stamp,
label, etc.

As to the interpretation of the signature appearing in article 3 of UCP 600 and mentioning ‘any other ...
or electronic method of authentication,’ | personally do not think this wording was intended to suggest
that a paper document may be electronically signed. Remember that this wording was exactly copied
from UCP 500 (sub-article 20 b). The UCP 500 was drafted before the eUCP came to life and, in my
opinion (but I was not in the documentary credit community at that time, so it is only my guess), the
drafters wished to enable electronic presentations by using that wording before even thinking of
creating new rules for them. But my guesses need not matter much. We have the wording stated
generally, so we must at least suppose that it may apply to paper presentations as well.

So back to your question: Yes, | can imagine an ‘electronic method of authentication’ appearing on a
paper document, be it a chip, magnetic strip, or something else (which may not even have been
invented yet, but as the world heads to fully electronic documents, maybe no such invention will be
necessary...). I do not know whether this would be considered acceptable if a dispute arose, so | am
not saying that my imaginings are right. But at least, as soon as any ICC member feels it to be
appropriate, it may, for example, seek an official Opinion.

And to respond to Sheilar's comment, | am still of the opinion that a document (capable of being
presented under a credit) is either electronic, or paper, but not both. If you have a 'paper credit’ and
need a paper document, thus having to convert an electronic document by printing it out, the document
you present under the LC is the paper document only, not its electronic brother (or rather father). Its
electronic predecessor does not matter, and for the purposes of the credit it is non-existent, irrelevant.
The Bank can only examine what was presented, and is not required to (or even must not) search for
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any extraneous facts or sources.
Radek Dob§gg

Answer from Singapore:

We could spend a lot of time arguing over whether the statement in a computer-generated document
could be accepted as a signature to a document. The issue may end up in a court of law and, | believe,
could garner different judgments and opinions. It may also depend on whether you are in a civil-law
country or a common-law (case law) country. | have spoken with a prominent senior counsel in a
common-law country about whether or not a document with such a statement is acceptable as a signed
document. The answer given to me was 'yes' provided that the document is printed with the issuer's
letterhead.

For example, you might receive a collection instruction from a remitting bank and the covering letter
containing the instructions may not be signed but rather might include the statement that 'this
document is a computer-generated document, signature is not required." According to the counsel's
opinion, it is acceptable as signed document from the remitting bank. Moreover, when banks require a
signed document, even if the document is manually signed, the bank does not know and is not
responsible for whether or not the signature is authorized. My advice is that, if you really require a
'signed’ document, state in your LC that the document needs to be ‘'manually’ signed to avoid any
dispute.

SOH Chee Seng

Answer from China:
Dear Mr. Soh,
Thank you so much for your valuable comments and kind advice!

Things always have two sides. If we are in the shoes of the issuing bank, (personally) | prefer your
advice; if we are operating from the beneficiary's perspective, | understand that they would take the
risk of trying this kind of signature, and as time moves on, why should people have to cling to a
'manual signature' if it is really inconvenient sometimes.

Of course, as a banker, what concerns me is whether or not this new trend in signatures will be
recognized by the ICC for LC documentation.

Anyway, thank you for sharing.
Sheilar Shaffer

Answer from India:
| have worries on several fronts.

One, if it comes to the crunch, who takes responsibility as issuer for the generation of the contents of
such documents (assuming it's not the computer department)?

Second, can |, as a receiver of these documents, identify and fix responsibility (if need be) for their
sources/contents on any individual in the source organization?

Third, how does a receiver establish such documents' authenticity and genuineness beyond all
reasonable doubt?

Fourth, how can a receiver of these documents establish authenticity and genuineness beyond all
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reasonable doubt to a third party if need be, say at the time of an audit or in an incidence of fraud? Or
be absolved of failure to apply due care or diligence for acting on it?

What is the legal sanctity or validity of the assertion that a computer-generated document need not be
signed?

(I might ignore the lack of signature on a bank statement of accounts, but the visa offices definitely
would not. The document better be stamped and manually signed if I want my visa. Or, what about a
15-page contract printed by computer on stamp paper. Accept it without signature, would you? )

If 'electronic’ signature on hard copies manages to deliver on the above fronts, | will happily accept
such documents.

Rupnarayan Bose
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Sugar deals

A debate among the country correspondents.

Topic for discussion:

I have seen a lot of cases of fraud. Their shapes, stories, and parties might be different but they have
some basic similarities. One example of fraud relates to sugar trading. | am sure many of you have
heard of or even spoken with people claiming that they have sugar and would like to sell/buy it using
bank instruments, usually by of discounting a document.

My question is how is the real sugar trade done? Are there any specific requirements for this sector
regarding bank instruments, payment terms, etc.?

Avre there specific international banks that are professional in this specific business?

Answer from Hong Kong:

I also wonder about the real trade in sugar, exhausted copper, or similar commodities. They are
usually handled in transferred credit or back to back credit. But how can bankers evaluate the value of
trading goods are adoptable in market and the required goods are prevail in market?

Ho Wai Ching

Answer from Bahrain:

Yes,wemade‘ g e n u i ndeals (and athgr@ommaodities) while | was working in Dubai. The
supplier was one of the most recognized commaodity dealers and had an office in Dubai. Shipment was
usually from Brazil to India/Pakistan. Documents were received by us against our Import LC in Dubai
and paid. The BLs and Invoices were switched; we claimed reimbursement, got reimbursed, and paid
our client. The most important thing is to know your customer and also to do a thorough check on the
supplier (usually it will be one of the big commaodity traders with solid reputation in international
markets)

Christopher Gregory

Answer from Spain:

Worldwide, there are a certain number of real transactions, but also a certain number of fraudulent
transactions.

The only way to so business is KNOW YOUR CUSTOMER, and the same advice must be followed
by your client.

Sometimes completely unknown companies are involved in transactions, and in these cases the
possibility of fraud is very high.

Xavier Fornt

Answer from Canada:

Sugar fraudsters usually copy fraudulent trade documents from one and another. Hence they have
special innovative key words that are not used in the real sugar trade. If one finds three or more of
these key words, one can be assured that the trade is not real.

In the past thirty years, we have collected all these key words from our association with many bankers
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worldwide who collect them. They are supplied for sales to those who need them.
They are also part of the presentation material in our trade fraud workshops. Varghese
Please visit www.tolee.com to find out more.

T.O. Lee

Answer from Turkey:
Respectfully, I thank you very much for the comments regarding this issue.

Because, the ‘fake sugar trade' is so common, we already all know about the key words and risk
management techniques.

Intuitively I think 'if it does not fit what you do every day, something is weird.'

However, for this discussion, I would like to focus on the question of 'how the real sugar trade is
different from the trade of other commodities.’

During the last ten years of my banking experience, | have seen many fake cases of sugar trade but no
genuine ones. :(

For those interested, I refer to two LinkedIn groups:
e 'TRADE FINANCE, FACTORING AND FORFAITING PROFESSIONALS'
e 'Sugar Trading'

These are discussions regarding discounting SBLC and sugar trading that I took part in.

Although I raised this question in the Sugar Trading Group (where | see there are many buyers and
sellers giving their quotes), none of them answered my question. So, none of these transaction
appeared reliable to me.

Again, repeating the question: How is real sugar trade done? Is it in a completely usual way by a trade
finance banker or is it somehow different? I am not so much interested in how I can differentiate the
real from the fake but rather in how sugar trade actually transpires.

Ali Polat

Answer from Canada:

I have seen a lot of requests over the years for sugar, cement, urea, and oil falling into the same
bracket that we tend to stay away from. The players dealing with these commaodities are known
companies and many of products are listed on the futures market and have a fixed price.

The pattern that | have observed in almost all fraudulent cases is the need to post a performance bond
for 2% followed by evidence of proof of product, MT 103, and sending of un-orthodox swift
messages, etc. The easiest way to uncover these is to ask for a copy of the contract between the buyer
and seller and glance through it. There will be terms that you can spot easily for issuance of a letter of
credit as divisible, fully funded, revolving, transferable, etc. The transactions are for big dollar value,
have an urgency with various parties and countries, and in most cases,d o n * t wimcde koeof a
sense.
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The AML regulations should also be considered and suspicious transactions reported as per your local
regulations/internal guidelines.

Vincent Barboza

Answer from Saudi Arabia:

I refer you to the article 'Concern grows over sugar exports fraud' by Executive Director of ICC
Commercial Crime Services Mr. Eric Ellen (DClInsight, volume 1, no 1, Winter 1995). That might
help.

Abdulkader Bazara

Answer from USA:
That article, while older, is still relevant.

Besides the KYC aspects, it is important to review the goods description for signs of fraud as it is
often there where mistakes are made.

Also, as | believe Vin mentioned, there is a sense of urgency that typically occurs in these deals.
Generally it is not a bad idea to review both parties in the transaction before agreeing to issuing or
confirming a sugar LC.

Glenn Ransier

Answer from Bahrain:

At one point in time (in 2000-3), some of my clients approached me frequently to seek my advice on
certain 'sugar-deals' that they had been offered. Interestingly, all of these clients were 'non-sugar’
dealers and had no experience in commodity trade. They claimed that they had been approached by
some sugar trader (s) with very attractive propositions and everything seemed to be in order. I had
become so wary in those days that the moment anyone approached me with words, 'sugar,' 'fertilizer,’
‘chemicals,' and 'Brazil," a 'multi-million dollar transaction," and 'LCs," or 'Guarantees,' with words
‘transferable,’ ‘divisible, fractionable," etc., | would smell a rat and from the outset advise the client to
stay away!

Pradeep Taneja

-20-



e
o URL: www.lcmonitor.com

LAE E-mail: info@Ilcmonitor.com TRADE SERVICES UPDATE

MONITOR Tel: +1 416 661 8520 Volume 13, Issue 6, November— December 2011

The Prudential Treatment of Trade Finance under Basel 111
A debate among the country correspondents.

Topic for discussion:

I am referring to the article 'Impact of Basel I1I: Trade finance may become a casualty.’
By Brooke Masters, Chief Regulation Correspondent.

(http://www.ft.com/intl/cms/s/0/c5535968-db13-11df-a870-00144feabdcO.html#axzz1QgkmHhel)

I am interested and would like to hear our fellow correspondents'/contributors’ opinions regarding how
they view the Impact of Basel 111 on trade finance.

Answer from Turkey:

I would like to share this webpage:
http://www.voxeu.org/index.php?g=node/4726

The prudential treatment of trade finance under Basel Il1: For a fair treatment

We might feel that this topic is not as relevant as a topic such as 'new URDG' or 'new UCP,' but still,
there are relations. Actually, in our normal transactions we do not worry about Basel 1l or Basel I11.
However, the application of the rules will affect loans further altering the operations of trade finance
departments at a macro level.

Just as a comment and question, why does the Basel committee have only one rule for all off-balance
sheet activities ( F-X trades, derivatives, letters of credits, and letters of guarantees are all considered
as off-balance sheet activities) regarding how much capital is required?

Although, theoretically, it is true that letters of credits are off-balance sheet items, | do not know
anything about a letter of credit being used for leveraging. Unless there is a fraud involved, trade
finance transactions ‘as transactions' are not as dangerous as the other off-balance sheet activities such
as forwards, futures, options, etc.

I would appreciate any further comments.
Ali Polat

Answer from Belgium:

For about one year | have been am lobbying on several levels to advocate for a more justified
treatment of trade finance under Basel I1; directly and indirectly, | have sent letters to the international
organizations involved in Basel I11 such as the EBF (European Banking Federation), IIF (International
Institute for Finance, a powerful lobby club of big banks, based in Washington), and ICC Paris, and
also at the Belgian level (our Central bank, our Banking Commission, ICC Belgium, etc.) and it is
very frustrating that everybody | contact on this issue totally agrees on the unjustifiable treatment of
Basel 111, but nothing ever changes (as far as we can see)!!

The decision process of Basel is very complicated and not transparent at all. The same goes for its
‘translation’ into (supra-) national law and regulations, where there is still some room for change to
adapt these rules to a more common sense application.
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For me, this seems the most important challenge for trade finance people right now, because this year,
the detailed version of Basel Il will become final. So please inform your local authorities, colleague-
bankers, business organizations, etc., on the newest consequences of Basel Il for a bank activity that
concerns everybody!

If you wish | can send you some arguments or references on this most important matter.

Emile Rummens

Answer from Spain:
Dear Emile ,dear all,
I completely agree with your opinion.

From my university experience, | think that the rating agencies, such as Moody's, Fitch, act as a lobby
and have an extraordinary influence over these decisions.

Perhaps we should try to convince Moody's, Fitch, and others that trade finance is not too dangerous.

Xavier Fornt
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Draft Drawn on Nominated/Confirming Bank
A debate among the country correspondents.

Topic for discussion:
I am asking for your input on a challenge:

We issued an unconfirmed LC on 04/03/2011 that expired at our counters and with the draft drawn on
us (issuing bank), i.e.:

31d:'110621 Zenith bank’

AND

41a: Zenith bank

On 14/3/2011 we received an amendment request from the applicant to amend the credit to "confirm’
and expire on the counters of confirming/nominated bank.

The beneficiary presented the document with the draft drawn on the confirming bank instead of the
issuing bank. Is this a discrepancy?

Answer from India:

From your question | assume that the amendment was issued by you in due course as requested by the
beneficiary.

Assuming that to be so, since the credit was amended and made available with the confirming bank,
the presentation to the confirming bank complied with the credit terms. However, the draft should
have been drawn on the issuing bank, as required by the (unamended) term of the original credit. (The
documents would then have been negotiated - not honoured - by the confirming bank.) The beneficiary
did not comply with this particular condition. Hence the presentation was discrepant for this reason
alone.

Rupnarayan Bose

Answer from UK:

It's not clear whether you are referring to a sight draft or a usance draft, but | assume that it is a sight
draft.

It's also not clear whether the method of availability was also amended. If the original terms were
either by 'payment’ or by "acceptance,’ then it seems likely that with the draft remaining as being drawn
on the issuing bank, the method of availability would need to be amended to read as available by
‘negotiation.’

In any case, if it is a sight LC that is being considered, | would question what purpose a draft serves
(whether drawn on the issuing bank or the nominated bank), and since the requirement for a draft
under a sight LC is a more a matter of convention at the bank’s instigation rather than serving any
practical use, it would appear somewhat disingenuous on the part of an issuing bank to refuse the
presentation for this reason. Refusal on this basis, would imply either that a) the bank is not willing to
exercise the option of contacting the applicant for a waiver, or b) the applicant is enforcing its right of
refusal based on a mere technicality that would not compromise his position under the supply contract,
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and on an issue that may not have formed part of the LC application, or the underlying indemnity
given to the issuing bank.

Yes, technically this is a discrepancy, but I suggest that if an Official Opinion were to be sought, it
might come down on the side of the beneficiary/confirming bank.

Abrar Ahmed

Answer from UAE:

In my years of service with ANZ Grindlays Bank, Mashregbank, and Abu Dhabi Commercial Bank,
where we have added confirmation, we send a message to the issuing bank: '

"This credit bears our confirmation. Consequently, the draft would be drawn on us (as opposed to the
issuing bank) and the said draft would be retained at our end'

While forwarding the documents, we further reiterate that drafts drawn on us are held by us.
None of the banks challenged us.
Zahoor N Dattu

Answer from Canada:

If the LC was not amended by the issuing bank as per the applicant's request then the negotiating bank
has provided a silent confirmation to the transaction and the documents in my mind are discrepant and
not in compliance with the terms of the LC.

Vincent Barboza

Answer from China:
Before any comment, | hope you could also clarify:
Which bank the LC has been amended to be available with by payment/acceptance/negotiation?

ICC opinion on TA661rev clarified the relationship between drawee and the types of LC. If | do not
misunderstand, | think that 1) when the LC is available with the nominated bank by negotiation, the
LC should stipulate the drawee as the issuing bank, because according to the negotiation definition in
UCP 600, article 2, negotiation means purchase of the draft drawn on a bank other than the nominated
bank; 2) when the LC is available with the nominated bank by acceptance/payment, then the LC
should require the drawee to be the nominated bank.

But I note that your LC originally stipulated the drawee as the issuing bank, in that case perhaps you
may also check your LC SWIFT message to see whether the LC has been amended to reflect the
reasonable correspondence between drawee and the LC types. If the LC was issued with some
contradiction in this respect, | think | would take a similar position as Abrar.

Sheilar Shaffer

Answer from Nigeria:
Dear Sheilar,

Thank you very much for your insightful comments. However in view of your question, | realize |
may have inadvertently failed to indicate that the LC was amended to expire at nominated/confirming
bank and to be available by sight payment.
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The majority of my colleagues are of the opinion that since the issuing bank remains the drawee in this
LC available by sight payment, the draft should be drawn on the issuing bank and not the
confirming/nominated bank.

Hedgar Ajakaiye

Answer from India:
Dear Hedgar,

You and your colleagues’ views are absolutely correct. Since a draft has been stipulated, and since the
LC is available by negotiation, the draft should not be drawn on the negotiating (in this instance, also
the confirming) bank.

A question to Sheilar, and others in this forum: Do we really need to have sub-article 6(b) in the UCP?
The reason | ask this question is because whether a credit is available by negotiation, acceptance, sight
payment, or by deferred payment is essentially determined by the structure of the credit itself. The
terms in sub-article 6(b) are derived ones; the sub-article does not add to the facts already stated in the
credit.

Rupnarayan Bose

Answer from India:
Dear Zahoor N Dattu,

You said, 'None of the banks challenged us." Instead of challenging your bank, I have a sneaky feeling
that rather they preferred it that way. | am curious to know the reasons that the banks you mentioned
insisted on being the drawee in the circumstances you describe.

For, my understanding is that a negotiating bank is in a relatively better position in terms of risks than
a drawee bank. I had offered my reasons for this view in my response to Sharlet Lobo's article
Drawing of Drafts under Confirmed LCs Available by Negotiation with Confirming Banks published
in LCM-TSU, volume 11, issue 5, September - October 2009. | am keenly interested to know where
exactly | have gone wrong in my analysis. Hope you can help.

Rupnarayan Bose

Answer from China:
Dear Rup,
You have raised a new topic for discussion!

I note that ISP 98 allows silence in the type of the issuer's undertaking (the default rule is that the
standby LC can be treated as payment at sight in a case where the credit does not express the issuer's
undertaking.); but UCP 600 does not provide a default rule in this respect.

As for your guestion, as to whether we need sub-article 6(b) in the UCP, or whether 'the structure of
the credit itself' can determine how the credit is available, I'm not really sure.

| will need some time to search for that answer.
Anyway, this is a fresh assumption!
Sheilar Shaffer
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Answer from India:
Dear Sheilar,
Glad to provide you with a brain teaser, some food for thought. :-)

ICC opinion TA661rev clarified the meaning of the four terms in sub-article 6(b). This opinion, in
effect, provided definitions for them. Therefore, | suggest that sub-article 6(b) be deleted, and that
these four expressions (viz., LC available by payment, by negotiation, by acceptance, and by deferred
payment) be included by way of definitions under article 2 of UCP 600. SWIFT Fields should be
modified accordingly. Possible?

Rupnarayan Bose

Answer from Spain:
If I am not wrong, the concept 'draft drawn on us' ( issuing bank ) was not amended.

So, if the beneficiary presented a draft drawn on another bank, it should be considered should be
discrepant.

Xavier Fornt

Answer from UK:
Just to backtrack a little ...

It has been confirmed that the LC under discussion is available by payment, and not by negotiation,
with the nominated confirming bank. In addition, the issuing bank maintains that a sight draft drawn
on the issuing bank is still required. My questions remain: why, in that case, was the credit not
amended to read as ‘available by negotiation' with the nominated bank, and why, if the credit is
available by payment, should a draft be called for in any case? If a draft is insisted on, under a credit
available by payment, why does the LC not call for this to be drawn on the paying bank?

The payment obligation of the confirming bank under the payment LC is triggered by the presentation
of compliant documents, and the payment is made against either direct debit of the issuing bank's
account or perhaps, by claiming from a third party reimbursing bank. There is then no question of a
‘purchase’ (negotiation) of documents (and draft) by the confirming bank, under which the confirming
bank becomes the de facto beneficiary of the proceeds, and/or a 'holder in due course’ under the draft.
It therefore seems in my view wholly inappropriate for an LC to be made available with a nominated
bank by sight payment, and to require sight drafts drawn on the issuing bank. In fact, one could ask
what intrinsic value a sight draft has under an LC mechanism.

TAG661rev in fact only addressed and clarified the position under usance LCs that required presentation
of drafts, either under an LC available by acceptance, or an LC available by negotiation. It did not
seek to clarify the position under sight LCs calling for a sight draft. So, I am not too sure whether, in
fact, all the methods of availability have been addressed in the opinion.

As to the assertion that the method of availability can be derived from a review of the construction of
the credit, my view is that inconsistencies in construction do arise (such as in the case under
discussion), and until such time that clear guidelines and definitions are set out as to what is and is not
acceptable, sub-article 6 (b) will continue to play an important part. However, | do agree that a more
substantive definition of each of the methods of availability in a revised article. 2 would be desirable
for the purpose of clarity during the examination process, and amendments/additions to the relevant
SWIFT fields to accommodate the changes would also be welcome.
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But, for avoidance of doubt, and to reiterate the point | made in my earlier post, yes, | believe the
discrepancy is valid, but perhaps unjust ...

Abrar Ahmed

Answer from Czech Republic:
Hi Rup,

Regarding your first point, bear in mind that the credit was available by sight payment, not by
negotiation (I know that from my own correspondence with Hedgar). Hence the negotiation point you
made is inapplicable (of course, were the credit available by negotiation, the draft would have to be
drawn on the issuing bank, otherwise it would have made no sense - a bank cannot negotiate, (at least
in terms of UCP, a draft drawn on itself). But this credit was available by sight payment. In this
respect I fully endorse Ahmed's view: what sense does a draft have in a sight payment credit?

But I possibly have not fully understood your second point regarding sub-article 6 (b). Unless we want
to change the principles upon which credits have worked for ages, and only allow payment (incl.
deferred payment and mixed payment) credits, we must require that all credits state the manner in
which they are available. One cannot see from the context (structure) of the credit only, how it is to be
available. What we could do at the next revision is to add a default clause similar to one appearing in
ISP 98, which would automatically render any credit, not stating its manner of availability, available
by sight payment (something like 'A credit should state whether it is available by ... Unless the credit
so states, it is available by sight payment.) (Our national committee tried to suggest that upon the last
revision, but with no success ...)

Radek Dob§gg

Answer from India:
Hi Radek,

The fact that the credit was initially made available by sight payment (and remained so after the
amendment), came to light much later.

My focus is not on what the issuing bank described the credit as (under article 6.b) but, what the
beneficiary, as well as the bank that received the presentation in the first instance (paying bank?
negotiating bank?), I would look for in the credit in order to comply with the credit. Clearly, the credit
required the beneficiary to draw the draft on the issuing bank. The issue for the paying/negotiating
bank was, did the beneficiary comply with that requirement?

If the manner in which the draft itself was to be drawn (the name of the drawee) did not conform to
the manner of its availability as stated in the credit, | wonder if the beneficiary should be the one to
point out the anomaly. | also wonder why the confirming bank did not spot this. Worst of all, why did
the issuing bank forget the need to amend this on its own. (Surely one cannot expect the beneficiary to
seek this particular amendment, too! Not to speak of the exporters, | would like to know how many
bankers at the operating levels have had the benefit of ICC Opinion TA661rev?).

A final thought on the same issue: Are operational aspects being lost in semantics? In practice, should
it really matter how a credit is defined as being available? In practice, how much bearing does it have
on actual operations where the credit states the terms of compliance, and the beneficiary strives to
meet those terms?
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More about my second point, perhaps another time, through another email. However, for now, let me
assure you that I have no intention of changing 'the principles on which credits have worked for ages,
and only allow payment ... credits.' Far from it! I also do not iagree with the proposal, ‘Unless the
credit so states, it is available by sight payment.’ It is impractical, to say the least.

Rupnarayan Bose

Answer from Switzerland:

I wonder if opinions 470/TA.590rev and 703rev should not be considered before raising a
discrepancy?

Daniel Devahive
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Query from UCP 600, Article 12 (b)

A debate among the country correspondents.

Topic for discussion:

Contributing editor Mohammad Sohail Hussain presented the following question to the country
correspondents:

Query from UCP 600, Article 12 (b):
For quick reference, UCP 600, article 12 (b) states:
By nominating a bank to accept a draft or incur a deferred payment undertaking, an issuing bank

authorizes that nominated bank to prepay or purchase a draft accepted or a deferred payment
undertaking incurred by that nominated bank.

By virtue of UCP 600, article 12 (b), the issuing bank may nominate a bank to 'accept’ a draft / bill of
exchange. Technically, by accepting a draft that bank becomes a 'drawee’ of that draft / bill of
exchange. Subsequently, in the same sub-article, the UCP also allows the 'drawee bank' to 'prepay or
purchase' the draft accepted by that nominated bank.

Now, here two questions arise:

1. Can a 'drawee’ of a draft / bill of exchange purchase its own accepted draft / bill of exchange?
And if so then:

2. Will it be with or without recourse?
Your able guidance is requested here.
It is fair to say that this question raised quite a debate. Normally we publish the full discussion in order
to show all views and angles. In this case, however, this is simply not possible as it would be far too
lengthy. For this reason we are publishing only a few selected answers that capture the essence of the

issue. | must (again) express my thanks to the editorial board for their enthusiasm and energy!

Kim Sindberg

Answer from Vincent Barboza
Let me try and explain how | see Article 12 (b)

The phrase 'prepay’ in the UCP has been used in the context of a deferred payment undertaking in light
of the Bank Paribas Vs. Banco Santander case since the negotiating bank does not have any
rights/remedies if fraud is established before maturity. Whereas in the case of a draft/bill of exchange
the bank could argue good faith as holder in due course, etc. | don't think the outcome would be
different in case of a fraud but at least they are in a better position than without a draft/BE.

The commitment from the issuing bank on a deferred payment/usance/term LC is to pay funds at
maturity. The agreement to prepay/discount or advance funds before maturity to the beneficiary is a
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credit decision. This arrangement is drawn up and agreed to by the negotiating/confirming
bank and the beneficiary and is governed by the terms of such an agreement, that is, with recourse or
without recourse.

A couple of things can go wrong when funds are advanced before maturity:
a) Fraud

b) Insolvency of the issuing bank

c) Insolvency of the applicant

d) Force majeure

Each of these scenarios has a unique set of challenges for the bank that advanced the money to the
beneficiary hence the decision as to whether to advance or not lies solely with the
negotiating/confirming bank and its written agreement with the beneficiary.

If we all read article 7 (c) in conjunction with what | have written above | think the intent of the UCP
makes sense.

'An issuing bank undertakes to reimburse a nominated bank that has honoured or negotiated a
complying presentation and forwarded the documents to the issuing bank. Reimbursement for the
amount of a complying presentation under a credit available by acceptance or deferred payment is due
at maturity, whether or not the nominated bank prepaid or purchased before maturity.'

Now with regard to the question as to whether a 'drawee’ of a draft/bill of exchange can purchase its
own accepted draft/bill of exchange and if so then ) will it be with or without recourse.

Again here the same logic applies. The commitment is to pay at maturity and any advance before that
IS subject to a separate agreement that can be with recourse or without. But on the maturity date, the
commitment is without recourse.

Answer from Ofei:

By virtue of UCP 600, article 12 (b), the issuing bank may nominate a bank to 'accept’ a draft / bill of
exchange. Technically, by accepting a draft the acceptor becomes a ‘drawee’ of that draft / bill of
exchange. Subsequently, in the same sub-article, the UCP also allows the 'drawee bank' to 'prepay or
purchase’ the draft accepted by that nominated bank.

Thus, the drawee (the nominated bank under an acceptance credit) of that draft becomes the "acceptor'
by accepting the draft.

My answer to the questions:
1) Can a 'drawee' of a draft / bill of exchange purchase its own accepted draft / bill of exchange?

This is same logical mistake as in the question explained above. An acceptor can purchase its accepted
draft. This has been clarified in article 12(b).

2) Will it be on with or without recourse?

The UCP does not govern any issues in relation to recourse except one, that is, the confirming bank's
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negotiation is without recourse. The issue of recourse will be settled by the nominated bank (if it
purchased its accepted draft) and the beneficiary through their arrangement.

Answer from Radek Dobas
Very interesting question, indeed! And although it appears so simple, it is actually rather complex!

Thanks to Ofei for mentioning local law. Because, technically, it is not so much a matter of the UCP,
but rather a legal question.

To make it more confusing: | have come across this question on other occasions. Twice | requested the
opinion of a lawyer, and surprise! | received two opposing answers ...

Back to ‘prepay’ versus ‘purchase.’ In a common sense understanding, one would expect that if | am
liable under my own deferred payment undertaking or under a bill of exchange, where | act as an
acceptor (and even after acceptance, in legal terms also still as a drawee, Ofei!), | cannot 'purchase’
(i.e., buy) my own undertaking, | just pay before maturity (subject to discount, or not, it does not
matter at all), i.e., ‘prepay.’

This view was supported by one of the lawyers, who said in principle that as soon as | become a due
holder of a bill of exchange, which I accepted (or PN, which I issued), the bill is 'liquidated,’ that is,
ceases to exist as evidence of an undertaking.

On the other side, the second lawyer (not at the same time - there are some years between these two
answers) said that, under our bill-of-exchange legislation, nothing prevents me from buying my own
bill-of-exchange undertaking and possibly selling it further on by another endorsement to anyone else.
And to Daniel, this is the not-any-more ‘'unknown reason' why such situations reportedly happen in
reality (I myself have not seen a bill of exchange with endorsements of that kind but have heard
practitioners and lawyers talking of such cases). To me, such a 'purchase’ would not make any sense
unless the bill is really sold further on. But at least according to this second lawyer, it should be
perfectly legal under our bill-of-exchange law.

But, bear in mind that we speak about the bill-of-exchange legislation in one jurisdiction! Any act
related to a bill of exchange (including ‘prepayment’ or ‘purchase’) is subject to the legislation of the
place where the act is to be performed. So the situation may differ substantially from place to place.
My personal guess, however, is that most individual legislation (as well as ours) simply ignores this
situation and does not provide any guidance.

And regarding the UCP meaning of the words 'prepay' and ‘purchase,’ | heard in a discussion with
Gary that these terms were not meant to have different meanings and that they in fact should be
regarded as equivalents of each other ... It sounds strange to me and | guess that we should be much
more careful in drafting our rules so as to avoid any possible misunderstandings of this type.

I cannot imagine that the accepting bank prepays or purchases this draft accepted by itself with
recourse. It simply makes no sense to me. We may draw a line here between ‘prepay' and ‘purchase.’ If
| 'prepay,’ then I pay in advance and discharge my undertaking in full. Hence such prepayment is
always without recourse: it is my own undertaking I am performing by paying out in advance subject
to an agreement with the holder of the bill of exchange (let's put aside the matters of limited recourse
in case of fraud, since we would get to even muddier waters). If | ‘purchase’ a bill of exchange
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accepted by myself (assuming it is legal, see above), there is technically speaking nothing express in
our bill-of-exchange legislation preventing me from purchasing it with recourse. But I guess any such
right to recourse would be declared ineffective by a court - it was my own undertaking, which I have
not fulfilled, so what is the recourse??? And even if | effected such recourse, | would have to return
the bill to the beneficiary from whom | ‘purchased' it. The beneficiary would come right back to me
and claim full rights against me, the acceptor (drawee). So our rights would be off set anyway.

Another interesting question arose with regards to the calculation of a maturity date under acceptance
credits if tenor were determined on an 'x days after sight' basis with drafts to be drawn on a nominated
bank. Of course, if the nominated bank fails to accept, the beneficiary has the right to issue new drafts
drawn on the issuing bank. Such drafts will have to be also on an 'x days after sight,’ so he will get
paid later than he would normally expect. But | have never come across such a situation in practice. In
fact, if the nominated bank does not accept, it sends the documents without any draft to the issuing
bank, is silent about the fact that it has not accepted, calculates tenor based on its own 'sight’ and
requests payment at that maturity. However, in my opinion, if the fact that the nominated bank has in
fact not accepted any draft comes to light, the issuing bank may calculate maturity based on its sight,
rather than the nominated bank's, even if it received no drafts for acceptance. | do not think that it
requires new drafts drawn on it to be presented and it will be liable as if under a deferred-payment
credit. But these are only my interpretations as no clear guidance appears in UCP (which might be
regarded as a 'flaw’ or, better said, a price for the less legalistic language and approach and more
simplicity).
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Famous last word
What is the use of a book, without pictures or conversations?

Alice in Wonderland
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